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Goutam Bhaduri, |
1. Heard.

2. The present appeal is against the order dated 06.01.2017 whereby an application
filed by the plaintiffs/appellants under Order 39 Rule 1 & 2 CPC

was dismissed. It has been claimed that the appellants are the widow, son and
daughter of the late Rafiqgue Ahmed Khan and respondent No.1 Abdul

Halim Khan is the son of the cousine brother of Rafique Ahmed Khan through whom
the plaintiffs are claiming their share. It is stated that Rafique

Ahmed Khan was resident of Nagpur and was looking after his agricultural land
through his agent. It is stated that respondent No.1 got his name

mutated in some of the land, executed sale deed in favour of the respondent No.2 &
3, therefore, a suit was filed for cancellation of the sale deed and

declaration that they are the owner of the suit land.



3. Learned counsel for the appellants would submit that if the other third party
interest is created in respect of the land, it would lead to multiplicity of

the proceedings and in such case, the parties shall suffer irreparable injury if the
suit is decreed in his favour and they would be deprived of their right.

4. Learned Court below has dismissed the application under Order 39 Rule 1 & 2 CPC
by holding that the non-applicant No.1 Abdul Halim Khan was

also a co- sharer as such possession of one co-sharer is treated as possession of
other co-sharers. Learned Court below has further observed that the

co-sharer has all the right to transfer his undivided interest under Transfer of
Property Act, 1882 and refused the injunction. The facts, pleadings and

the documents shows that both the parties i.e. the plaintiffs/appellants and the
respondents are claiming right over the property to be the exclusive

owner. The sale deed is admitted to be executed in favour of respondent No.2 & 3
Arjita Singh and Smt. Reena Gupta. Both the parties claim to be in

possession of the land and in civil suit no possession is claimed. The fact of
possession is to be adjudicated after the evidence is led on this issue. At

this stage, considering the pleading of the parties and the documents, it is directed
that the parties shall maintain status quo in respect of the suit

property till the civil suit is decided on merits.

5. With such observation, the appeal stands disposed of.
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