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Conviction:,Sentences:

Under Section 363 of the Indian Penal Code

(hereinafter referred to as the 'IPC')",Rigorous imprisonment for five years

Under Section 366 of IPC,Rigorous imprisonment for seven years

Under Section 376(1) of IPC,Rigorous imprisonment for ten years

All the sentences to run concurrently,

age of the prosecutrix was not proved. He also submitted that after the advised of Doctor,

no ossification-test was conducted by the prosecution or",

any Doctor. He submitted that the accused has never kidnapped or adducting the

prosecutrix and she had voluntarily gone with the accused to,



Yawatmaal and during stay at Yawatmaal and both have their sexual relation. The

prosecutrix and the appellant in love affair from one year,",

therefore, the prosecutrix is a willing party and a consenting party. He submitted that the

trial Court has mis-appreciated the entire evidence on record",

and the findings are bad in law and perverse, therefore, the judgment of conviction and

sentences are liable to be set aside.",

9. On the other hand, learned Panel Lawyer appearing on behalf of the State, argued that

the age of the prosecutrix was accordingly proved by Ex.-",

P/13 Kotwari- register and she was below 18 years. She also argued that the conviction

of the appellant is strictly in accordance with law and there is,

no illegality and infirmity in the judgment impugned warranting interference by this Court.,

10. Heard learned counsel for the respective parties and perused the material available

on record.,

11. For proving the age of prosecutrix (PW-2), the prosecution has examined Dhanaram

(PW-1), father of the prosecutrix and Pyari Singh (PW-4),",

Kotwar of the Village- Kotrasarar.,

12. PW-1- Dhanaram is the father of the prosecutrix. He stated, in para-5 of his

statement, that as per school progress report year 93-94 of",

Government Primary School, Kotrasarar in which the date of birth of the prosecutrix was

mentioned as 07.10.1984 vide Ex.-P/1. In Para- 9 to 10, he",

admitted that he have a dairy in which he noted the birth of her daughter and also he

admitted that he told the age of the prosecutrix on the basis of,

certificate. He further admitted that when the prosecutrix was admitted in the school, he

filled a declaration-form in school and submitted the birth",

certificate of the prosecutrix. The father of the prosecutrix was the best person who was

known about birth of the prosecutrix and the statement of,

PW-1 also supported by Kotwari-register.,

13. PW-4 - Pyari Singh is Kotwar of Village-Kotrasarar. He has also proved

Kotwari-register (Ex.-P/13) in which the date of birth of prosecutrix is,

07.10.1984 and the birth entry was made on Ex.-P/14-C i.e. birth and death form seized

by police officer. He also admitted in Para-9 that entry was,



not made by Kotwar but the Kotwari-register is public document maintained by Kotwar in

due course of its official function.,

14. Age of prosecutrix as per Ex.-P/2- school progress report, Ex.-P/3 mark- sheet of

prosecutrix seized by In-charge Police officer but the author of",

that Ex.-P/2 document was not examined in the Court.. But, on the basis of

Kotwari-register (Ex.-P/13) and school mark-sheet (Ex.-P/2), it is clear",

that the date of birth of the prosecutrix was 7th October, 1984 on the date of incident and

there is no reason to disbelieve that these documents and",

that contents supported by PW-1 father of the prosecutrix. Finding given by the trial Court

that the prosecutrix was below the age of 18 years and,

found the age of above 16 Ã‚Â½ years was absolutely correct.,

15. For proving the conduct of the prosecutrix (PW-2), I shall examine the prosecution

witnesses, including the prosecutrix.",

16. PW-2- prosecutrix was a married women. She was married with one Mahesh Sinha

and she was left her husband's house after 8 days of their,

marriage and as per prosecution case, she was in love affairs with accused/appellant.

Prosecutrix herself admitted this fact in Para-10 of her",

statement that accused/appellant used to write love letters to her before marriage and

she kept that letters in home. She further admitted that she was,

not known that above letters received from accused were seized by police in the

possession of the accused and from 1 year, accused and prosecutrix",

were sending letters to each other. She also admitted in para-11 of her statement that

these letters were sending through Janak -son of her sister-in-,

law (Bhabhi). She stated in para-9 of her statement that the letters received from

accused/appellant seized by police is Ex.-P/3. In para-14 her,

statement, prosecutrix denied the fact of pre-plan that both (prosecutrix and accused)

were met each other, but that statement was given to the police",

in her 161 Cr.P.C. statement (Ex.- D-2).,

17. As per conduct of the prosecutrix, she admitted in Para-16 and 17 that she was sat on

the carrier of the bicycle of Shiv Kumar, then they go to the",



Bakal Station and accused gone for purchasing ticket. Both of them boarded train from

Bakal station to Dongargarh. Both are talking each other and,

reach Dongargarh. There was very crowd at Dongargarh railway station and police was

also petrolling there but no complaint made to police or any,

public. From Dongargarh they went to Nagpur by another train. In compartment of train

many people are there in train but she never complained any,

passenger. Thereafter from Napur to Yawatmaal they travelled by bus. She never

complained to anybody in bus passenger that the accused was,

forcefully abducting her. Thereafter, they reached Yawatmaal. Every time accused and

prosecutrix for going to answer the call of nature. In",

Yawatmaal they stayed at about 8 days and during this period both are living in same

room. Accused also go for necessary works and other causes,

but the prosecutrix never complained anybody that the accused forcefully abducting her

and causing any Cr.A. No. 1193 of 2002 threat to her and,

doing forcefully sexual intercourse with her. In para 25, the prosecutrix admitted that in

Yawatmaal, the accused kept her in the house of Gajanand,",

where lot of house and so many people have lived in that area, but she did not tell to

Ramesh Kumar and Kumari Bai that Shiv Kumar taken her on",

threat and kept there. She was married at the time of incident. Prior to marry, prosecutrix

was in love with the accused.",

18. As per Ex.-D-2 statement of the prosecutrix shown that she was a consenting party

and gone with the accused. She willingly gone in bicycle with,

accused and Mahendra was in another bicycle. According to the prosecutrix statement,

she was in love and affection with the accused. Prosecutrix",

and accused both were frequently sending letters to each other. Another conduct of the

prosecutrix is that she was not willing to go her father's home.,

She returned from Yawatmaal to Kotersarar her father village.,

19. PW-3 Itwari stated in para-3 of his statement that the prosecutrix and accused came

back from Yawatmaal to Village- Kotrasarar and they,

stayed at night in the house of Pyari Singh (PW-4). He stated in para-9 that the husband

of the prosecutrix has not reported the matter anybody for,



missing of wife PW-2. He also stated that the prosecutrix and accused were in love affairs

from long time. He admitted in para-12 that the,

prosecutrix was not interested to go to her mother's- father's home and the prosecutrix

wanted to reside with accused/appellant- Shiv Kumar.,

20. PW-8 - Dr.(Smt.) Madhuri Khunte examined the prosecutrix and in her report

Ex.-P/19, she opined that there is no evidence of forceful sexual",

intercourse and the prosecutrix is habitual for sexual intercourse. PW-10 - Dr. K.K.

Tamrakar examined the accused/appellant and in his report (Ex.-,

P/21), he opined that the accused is capable to perform sexual intercourse.",

21. In Shyam and another Vs. State of Maharashtra, 1995 Cri.L.J. 3974, the Hon'ble

Supreme Court observed as follows:-",

In her statement in court, the prosecutrix has put blame on the appellants. She has

deposed that she was threatened right from the beginning when",

being kidnapped and she was kept under threat till the police ultimately recovered her.

Normally, her statement in that regard would be difficult to",

dislodge, but having regard to her conduct, as also the manner of the so-called ""taking"",

it does not seem that the prosecutrix was truthful in that",

regard. In the first place, it is too much of a conincidence that the prosecutrix on her visit

to a common tap, catering to may, would be found alone, or",

that her whereabouts would be under check by both the appellants/accused and that they

would emerge at the scene abruptly to commit the offence,

of kidnapping by ""taking"" her out of the lawful guardianship of her mother. Secondly, it is

difficult to believe that to the strata of society to which the",

parties belong, they would have gone unnoticed while proceeding to the house of that

other. The prosecutrix cannot be said to have been tied to the",

bicycle as if a load while sitting on the carrier thereof. She could have easily jumped off.

She was a fully grown up girl may be one who had yet not,

touch 18 years of age, but still she was in the age of discretion, sensible and aware of the

intention of the accused-Shyam, that he was taking her",

away for a purpose. It was not unknown to her with whom she was going in view of his

earlier proposal. It was expected of her then to jump down,



from the bicycle, or put up a struggle and, in any case, raise an alarm to protect herself.

No such steps were taken by her. It seems she was a willing",

party to go with Shyam-the appellant on her own and in that sense there was no 'taking'

out of the guardianship of her mother. ....""",

22. In view of the above discussion and perused the material availabe on record, I am of

the considered opinion that as per Ex.-P/1 - school progress",

report, Ex.- P/2- mark-sheet of Class 4th of the prosecutrix, Ex.-P/13 - Kotwari-register

and Ex- 14-C - birth and death form of the prosecutrix, it was",

proved that the date birth of the prosecutrix (PW-2) is of 07.10.1984, therefore, the

prosecutrix was below the age of 18 years and above the age of",

16 Ã‚Â½ years on the date of incident and she Cr.A. No. 1193 of 2002 was attained the

age of maturity on the date of incident. And also looking to the,

entire conduct of the prosecutrix, it was also proved that as per pre-plan of the prosecutrix

with appellant, she left her husband's house within 8 days",

of marriage and also left her parental house willingly and had gone with

accused/appellant to Bakal railway station by bicycle of accused and from,

Bakal railway to Dongargarh; from Dongargarh to Nagpur by train and from Nagpur to

Yawatmaal by bus. Every time she had an opportunity for,

help to disclose these facts that the accused was abducting her and committed forcible

sexual intercourse upon her during her journey with accused,

and also stayed at Yawatmaal. The prosecutrix (PW-2) was in love affection with the

accused from 1 year. It was also come in the evidence of,

prosecution witnesses that the prosecutrix was not interested to go her mother's- father's

home and she wanted to live with the accused/appellant. As,

per Ex.-P/19 report of PW-8 - Dr.(Smt.) Madhuri Khunte, there is no evidence of forceful

sexual intercourse and the prosecutrix is habitual for sexual",

intercourse. Therefore, entire conduct of the prosecutrix (PW-2) clearly shows that she

was a willing party and a consenting party. She has attained",

the age of maturity. She was a fully grown up married woman and she was in the age of

discretion, sensible and aware of the intention of the",

accused/appellant.,



23. For the foregoing reasons and the principle laid down in Shyam's case (supra), the

appeal is allowed. Conviction and sentences awarded by the",

learned trial Judge to the appellant under Sections 363, 366 and 376 (1) IPC are set

aside and the appellant is acquitted of charges levelled against",

him. It is stated that the appellant is on bail since 23.04.2003, therefore, his bail bonds

shall continue for a period of six months from today in view of",

the provisions of Section 437-A of Cr.P.C.,
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