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Judgement

Ziyad Rahman A.A., J",

1. The petitioner is the 1st accused in Crime N0.6/2022 of Crime Branch Police Station, (hereinafter referred to as
Crime No0.6/2022). This Crl.M.C.",

is filed for quashing all further proceedings pursuant to the FIR registered in the said case, which is produced as
Annexure-9. The said crime is",

registered against him and four others, alleging offences punishable under Sections 506, 116, 118, 120B r/w. Section
34 of the Indian Penal Code",

(IPC).,

2. The allegation against the petitioner and other accused is that on 15.11.2017, they threatened and hatched a criminal
conspiracy to do away with",

Smt.B.Sandhya, the present Director-General of Police (Fire & Rescue), Sri. A.V. George, present Inspector General of
Police, Sri.Sudharsan and",

Sri. Sojan, both presently working asA, Superintendent ofA, Police andA, the 3rdA, respondent inA, this Crl.M.C, who is
a Deputy Superintendent of",

Police (Crime Branch). The alleged motive of the petitioner and other accused is that, in an earlier criminal prosecution,
the investigation was",

conducted by a Special Investigation Team consisting of the above persons, and the petitioner was implicated as one of
the accused.",

3. Before going to the facts of Crime N0.6/2022, which is the subject matter of this case, it is necessary to go into the
facts which led to the",

registration of that previous crime, as it has some intrinsic connection with this case. The aforesaid crime is numbered
as 297/2017 of Nedumbasserry",



Police Station. The trial of the same is now pending as S.C.N0.118/2018 before the Additional Special Judge (SPE/CBI
Court-lll), Ernakulam. The",

aforesaid case is a prequel to the present case. The circumstances under which the aforementioned case was
registered are as follows:,

On 17.02.2017, a well-known film actress in the Malayalam film industry was subjected to sexual assaults and verbal
threats in a moving vehicle. The",

aforesaid sexual assaults were captured on a camera by the assailants with the intention to blackmail her. In
connection with the said incident, F.I.R.",

N0.297/2017 was registered by Nedumbassery Police Station for the offence punishable under Section 120B, 342, 366,
376D, 506(1), 201, 212 and 34",

of the Indian Penal Code. After completing the investigation thereon, Annexure-I final report was submitted by the
Police on 18.05.2017 against seven",

accused persons. The aforesaid final report was submitted based on an investigation conducted by the Special Team
under the direct supervision of,

Smt.B. Sandhya, the then Additional Director General of Police (South Zone) and also consisted of 6 officers of the rank
of DySP and many officers",

below that rank, including the 3rd respondent. Subsequently, based on the additional evidence gathered by the Special
Investigation Team, the",

petitioner herein was implicated as the 8th accused, and a supplementary final report was submitted in this regard on
22.11.2017. The allegation”,

against the petitioner was that the act of sexual assault was committed by the other accused on the instructions given
by the petitioner herein, who",

was nursing some personal grudge against the victim because, the petitioner believed that, it was the victim who was
instrumental for the termination"”,

of his marriage with his first wife. The petitioner was allegedly under the impression that the victim disclosed to the first
wife of the petitioner about,

the relationship of the petitioner with another person. In connection with the investigation of the aforesaid case, the
petitioner was arrested and",

detained in custody for a period of 84 days. The said case is pending trial, and all the witnesses cited by the
prosecution therein except the",

investigation officer, who is the 3rd respondent herein, were examined. The examination of 3rd respondent is now to
take place.",

4. While so, on 25.12.2021, one Balachandra Kumar, who is one of the Directors of the Malayalam Film Industry, made
certain revelations through a",

Malayalam News channel with regard to certain acts of the petitioner in connection with the subject matter of Crime
N0.297/2017 and also revealed,

some information about certain discussions made by the petitioner and other persons indicating a criminal conspiracy
against the investigation team,

which conducted the investigation in Crime N0.297/2017. The aforesaid revelations were made on the strength of
certain audio clips, which contained”,



certain conversations of the petitioner and the other accused in this case. The said Balachandra Kumar also forwarded
a complaint to the,

Nedumbassery Police Station, the contents of which were the same as in another complaint he originally submitted
before the Hon'ble Chief Minister",

of the State almost one month ago. In the said complaint, he requested to give protection to him, as he apprehended a
threat from the petitioner herein",

since the petitioner is aware of the materials available with him, which could be used as evidence for the complicity of
the petitioner in Crime",

N0.297/2017. The aforesaid complaint was forwarded to the 3rd respondent herein, as per the orders of the District
Police Chief, since the 3rd",

respondent was the Investigation Officer of Crime N0.297/2017, and the revelation made by the said Balachandra
Kumar contained information that is",

intrinsically connected with criminal acts which are the subject matter of the aforesaid crime. Thereafter, based on such
revelations, a report for",

further investigation in Crime N0.297/2017, which is pending as S.C.118/2018, was submitted before the trial court by
the 3rd respondent herein.",

Annexure-6 is the aforesaid report.,

5. As part of further investigation, statements of Sri. Balachandra Kumar was recorded on 01.01.2022 and 03.01.2022,
which are Annexures 11 and",

12 in this Crl.M.C. Based on the same, the 3rd respondent herein submitted a complaint to the Additional Director
General of Police (ADGP), Crime",

Branch Head Quarters, Thiruvananthapuram, highlighting the aforesaid aspects. In the said complaint, it was
mentioned that the statement of the said",

Balachandra Kumar and the audio clips furnished by him indicate certain acts amount to criminal conspiracy and
criminal intimidation on the part of,

the petitioner and four others for doing away with Smt.B.Sandhya, DGP, Sri. A.V.George, Inspector General of Police,
Sri. K.S.Sudharsan,",

Superintendent of Police, Sri.M.J. Sojan, Superintendent of Police and the 3rd respondent herein. The aforesaid
complaint was forwarded by the",

ADGP Crime Branch to the Superintendent of Police (Crime Branch-Ernakulam) for registration of the crime and to
conduct an investigation thereon.,

Annexure-10 is the aforesaid complaint submitted by the 3rd respondent herein with the endorsement of the ADGP in
this regard. Based on the same,",

Annexure-9 F.I.R. was registered with Crime N0.6/2022 on 9.1.2022 for the offences punishable under Sections 116,
118, 120B, 506 read with",

Section 34 of the Indian Penal Code. Subsequently, on 14.1.2022, a further report was submitted by the Police by
which Section 120B of Section 302",

was also incorporated. The investigation by the 2nd respondent is now in progress in Annexure-9 F.I.R. The other
accused in the aforesaid crime are,

Sri. Anoop, the brother of the petitioner herein, Sri.T.N.Suraj, Appu, Byju B.R. (Baiju Chengamanad) and one
identifiable person (not named).",



6. All the named accused persons had earlier moved applications for Anticipatory Bail before this Court, and as per
Annexure-18 order, all of them",

were granted pre-arrest bail.,

7. This Criminal M.C. is filed in such circumstances praying for quashing all further proceedings pursuant to Annexure-9
F.I.R. The specific case put,

forward by the petitioner is that the registration of the F.I.R. violated Section 154 of the Code of Criminal Procedure
(Cr.PC) as the same does not,

disclose any cognizable offence. It was contended that, even if the entire allegations in the F.I.R. are taken for their face
value, no offences are made",

out. It was also the case of the petitioner that the registration of the case itself was as part of a larger conspiracy at the
instance of the 3rd and 5th,

respondents to create false evidence against the petitioner in Crime No. 297/2017 to see that the petitioner is punished.
With the said intention, a false”,

story, with the connivance of the said Balachandra Kumar, was created by them, and registration of this crime is part of
the said design. In this",

Crl.M.C., an alternate prayer was also sought to the effect that, if this Court is not inclined to quash the FIR, the
investigation may be handed over to",

a specialized agency, namely, the Central Bureau of Investigation (C.B.l.), which is the 8th respondent herein. The said
prayer is sought mainly on the",

ground that, according to the petitioner, the investigation is proceeding in a biased manner. According to the petitioner,
since the allegation itself is in",

respect of a threat against Senior Police Officers who are at the helm of the affairs of the Home Department, the
investigation is likely to be",

influenced by those superior officers. To substantiate the biased nature of the investigation and the alleged motive on
the part of the 3rd respondent in,

seeing the accused implicated in the offence, a specific averment was made by the petitioner to the effect that, prior to
the registration of Annexure-9",

F.I.R., the 3rd respondent had personally met Sri. Balachandra Kumar, the person who made revelations in this case
and held discussions with him on",

three occasions, i.e. on 2.10.2021, 6.11.2021 and 27.12.2021. It is also pointed out that, immediately after a report for
further investigation in Crime",

N0.297/2017 was submitted, the Special Investigation Team was re-constituted by including the 5th respondent herein,
who is the Additional Director",

General of Police (Crime Branch). According to the petitioner, the said Balachandra Kumar and the 5th respondent
have close acquaintance. To",

substantiate the same, certain Whatsapp communications between the petitioner and one Nadirsha, a close friend of
the petitioner herein, are relied on,",

which are produced as Annexure-17 in this Crl.M.C. The contents of Annexure-17 are to the effect that the said
Balachandra Kumar had made a,

recommendation to the said Nadhirshah, a Director of Malayalam movies, to give a chance to a young singer who is
closely related to the 5th",



respondent. It is also pointed out that Annexure-17 Whatsapp messages specifically refer to the name of the 5th
respondent and also reveal the,

relationship which the said Balachandra Kumar has, with the family of the person recommended. Apart from the above,
certain documents in the form",

of Annexure-15 series were also relied on to indicate certain disciplinary proceedings and adverse remarks against the
5th respondent in connection,

with some other cases. On the strength of the above materials, it was contended by the petitioner that the investigation
which is being conducted by",

the 2nd respondent, who is directly subordinate to the 5th respondent and the some of the victims in the crime, is likely
to be influenced by them.",

Hence, no proper investigation can be expected from the 2nd respondent in such circumstances. The alternate prayer
for changing the investigation",

agency was sought in such circumstances.,

8. A statement was submitted by the 2nd respondent in response to the averments contained in the Crl.M.C. The
allegations and averments made by,

the petitioner in the Crl.M.C. were specifically denied. It was alleged that, the filing of Crl.M.C is made by making false
allegations, with the intention”,

to interfere with the ongoing investigation. The circumstances under which Annexure-9 FIR happened to be registered
by the Crime Branch were,

explicitly explained by the 2nd respondent. Initially, the said Balachandra Kumar had submitted a complaint on
25.11.2021 to the Hon'ble Chief",

Minister of Kerala seeking protection of life from the petitioner and his men. The said complaint revealed certain
incriminating materials against the,

petitioner herein in connection with the subject matter of Crime No0.297/2017. As the aforesaid complaint did not yield
any response, the said",

Balachandra Kumar made the revelations through a visual media on 25.12.2021, wherein he stated about the evidence
available with him revealing the",

role played by the petitioner in commission of the crime which is the subject matter of Crime N0.297/2017 and also the
petitionerA¢a,—.é,,¢s relationship,

with the 1st accused in the said crime. The link of the said program was forwarded to him by the survivor of Crime
N0.297/2017. Later a complaint,

was submitted by the said Balachandra Kumar to the Station House Officer, Nedumbassery Police Station, on
28.12.2021, which happened to be",

forwarded to 3rd respondent. Based on the said revelation, a report for further investigation in Crime N0.297/2017 was
submitted by the 3rd",

respondent, and further investigation was commenced. During the said investigation, statements of the said
Balachandra Kumar were recorded from",

1.1.2022 and 3.1.2022. He also handed over the audio clips to the Police. From the complaint and the statements of the
said Balachandra Kumar, a",

criminal conspiracy on the part of the petitioner and the other accused to cause harm to the members of the Special
Investigation Team which,



investigated Crime N0.297/2017 came to light. Accordingly, Annexure-10 report/complaint was submitted by the 3rd
respondent to ADGP (Crimes),",

the 5th respondent herein, seeking necessary action. Since the contents of Annexure-10 revealed the commission of
cognizable offences, the ADGP",

(Crimes) directed the registration of crime by the Crime Branch Police Station. The crime was registered in such
circumstances. It was pointed out,

that no circumstances exist warranting interference in Annexure-9 FIR as, according to the 2nd respondent, cognizable
offences are made out from",

the allegations contained therein. The investigation is in progress, and it is being conducted in an unbiased manner
without any external influence. It",

was also pointed out that the petitioner had approached this Court with unclean hands. The contention above was put
forward by the 2nd respondent,

by highlighting certain acts on the part of the petitioner and the other accused by which an attempt was made by them
to delete the contents of mobile,

phones which were being used by the accused during the relevant period. It was further stated that on 29.1.2022, an
order was passed by this Court in",

B.A.Nos. 248, 288 and 300 of 2022, which were submitted by the accused in this case, wherein this Court directed the
accused to produce seven",

mobile phones used by them in a sealed box before the Registrar General of this Court by 10.15 a.m. on 31.1.2022.
Later, they produced six phones,",

and the said phones were subjected to Forensic examination. Annexure R2(e) is the Forensic Examination Report of
the mobile phones (6 in numbers),

surrendered by the accused, wherein it was found that certain data were deleted. It was pointed out that most of the
interference of the data in some",

of the phones has taken place during the period after passing the order dated 29.1.2022 of this Court and before
surrendering of the phones in,

compliance with the said order. On the strength of the above, it is highlighted that it was a conscious attempt on the part
of the accused to tamper with",

the evidence and hence he cannot be treated as a person who came to this Court with clean hands. With regard to the
allegations raised against the,

5th respondent on the basis of Annexure-15 series orders/proceedings, it was pointed out that none of the same has
any relevance to the present",

dispute. It was also highlighted that all those proceedings were closed without any serious consequences against the
5th respondent. The 2nd,

respondent also opposed the prayer for transfer of investigation to the 8th respondent by highlighting that no
circumstances are in existence warranting,

such transfer.,

9. A reply was also submitted by the petitioner in response to the aforesaid statement, denying the averments
contained therein. The allegations of",

tampering with the data in the mobile phones were also specifically denied, and the circumstances by which the
aforesaid phones were entrusted to",



M/s.Lab Systems India Pvt. Ltd. for restoration of certain data was also explained.,

10. Heard Sri. Siddharth Aggarwal, the learned Senior Counsel assisted by Sri. Philip T.Varghese, the learned counsel
for the petitioner and Sri. T.A.",

Shaji, the learned Senior Counsel and Director General of Prosecution (DGP), assisted by Sri.P.Narayanan, the
Additional Public Prosecutor for the",

State and Sri.Manu S. the Assistant Solicitor General of India for CBI.,

11. The learned Senior Counsel for the petitioner reiterated the contentions raised in the Crl.M.C with the support of
several judicial precedents in this,

regard. The learned D.G.P. replied to the said submission in detail and also cited many decisions in his support. | shall
deal with said contentions and,

refer to the relevant decisions cited at the appropriate stages of the order.,

12. The first contention raised by the learned counsel for the petitioner is that the registration of Annexure-9 FIR
violates Section 154 of the Cr.P.C.,

According to him, Annexure-9 does not make out any cognizable offences, and in the absence of the same, the
registration of FIR was illegal.",

According to him, Annexure-9 FIR was registered on 9.1.2022 for the offences punishable under Sections 116, 118,
120B, and 506 read with Section",

34 of the IPC. Subsequently, on 14.1.2022, a report was submitted incorporating the offence of Section 120B of 302
IPC. The specific case of the",

petitioner is that none of the aforesaid offences is attracted from the averments contained in Annexure-9.,

13. Before going into the facts of the case, let us examine the requirements specified in Section 154 of Cr.PC for
registering an F.I.R. Section 154(1)",

reads as follows:,
Ac¢a,-~A“Section 154(1) in The Code Of Criminal Procedure, 1973:",

(1) Every information relating to the commission of a cognizable offence, if given orally to an officer in charge of a police
station, shall be reduced to writing by",

him or under his direction, and be read over to the informant; and every such information, whether given in writing or
reduced to writing as aforesaid, shall be",

signed by the person giving it, and the substance thereof shall be entered in a book to be kept by such officer in such
form as the State Government may prescribe",

in this behalf.A¢a,~a€,

14. TheA, learnedA, SeniorA, CounselA, reliesA, upon State of West Bengal and Others v. Sanchaita InvestmentsA,
andA, OthersA, [(1982)1A,,

SCCA, 561],A, wherein in paragraph 21 it was observed as follows:",

Ac¢a,~A“21. The position which emerges from these decisions and the other decisions which are discussed by Brother
A. N. Sen is that the condition precedent to the,

commencement of investigation under S.157 of the Code is that the F.I.R. must disclose, prima facie, that a cognizable
offence has been committed, It is wrong to",



suppose that the police have an unfettered discretion to commence investigation under S.157 of the Code. Their right of
inquiry is conditioned by the existence of,

reason to suspect the commission, of a cognizable offence and they cannot, reasonably have reason so to suspect
unless the F.I.R. prima facie discloses the",

commission of offence. If that condition is satisfied, the investigation must go on, and the rule in Khwaja Nazir Ahmed
will apply. The Court has then no power to",

stop the investigation, for to do so would be to trench upon the lawful power of the police to investigate into cognizable
offences. On the other hand, if the F.I.R.",

does not disclose the commission of a cognizable offence, the Court would be justified in quashing the investigation on
the basis of the information as laid or",

received.A¢a,~a€s,

15. It is true that as per the stipulations contained in Section 154 of the Cr.PC, when the information provided to the
Police reveals the commission of",

a cognizable offence, it should be reduced into writing, and the investigation shall be commenced based on the same.
Thus, the essential requirement”,

for registration of an FIR and initiation of investigation is the disclosure of 'information’ which indicates the commission
of a cognizable offence. The,

crucial aspect to be noticed in this regard is that what is relevant for the purpose of Section 154 is not the materials
available on record at the time of,

registration of the FIR, but what is relevant is the 'information' which is the exact word used in Section 154 Cr.PC. Since
the purpose of Section 154 is",

the commencement of an investigation based on A¢a,-EceinformationA¢a,-4,¢, it is not necessary to insist upon
materials disclosing the commission of a",

cognizable offence at the relevant time. This is mainly because, it is a well settled position of law that the F.I.R is not an
encyclopedia that should",

contain all the details of the crime. The materials in support of the information/allegation contained in the F.I.R could be
revealed only during the,

investigation. Therefore, for finding out whether an F.I.R discloses a cognizable offence, what is relevant for
consideration is only the",

Ac¢a,-EceinformationA¢a,-4,¢ furnished by the 1st informant.,

16. The contents of Annexure-9 FIR are to be considered from that perspective. The relevant portion of Annexure-9 is
extracted for easy reference.,
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the offence of abetment by conspiracy and the offence of criminal conspiracy, so far as the agreement to commit an
offence is concerned, lies in this. For abetment”,

by conspiracy mere agreement is not enough. An act or illegal omission must take place in pursuance of the conspiracy
and in order to the doing of the thing,



conspired for. But in the offence of criminal conspiracy the very agreement or plot is an act in itself and is the gist of the
offence. Willes, J. observed in Mulcahy v.",

Queen [(1868) LR 3 HL 306 at 317] :,

Ac¢a,-~A“When two agree to carry it into effect, the very plot is an act in itself, and the act of each of the parties, promise
against promise, actus contra actum, capable”,

of being enforced, if lawful, punishable if for a criminal object or for the use of criminal means.Ata,-a€<",

From the aforesaid provision, it is clear that in order to attract the offence of abetment, as defined under section 107,
there must be some positive act",

or an illegal omission in pursuance of a conspiracy between the accused. Since the offences under sections 116 and
118 are different forms of,

offences of abetment, the essential requirement for making out the said offences are the same as mentioned above. On
going through the contents of",

Annexure-9, no such positive act or illegal omission is seen. It only mentions a design or agreement without any
consequent action or omission.",

Therefore, it cannot be concluded that the offences under Sections 116 and 118 of IPC are made out from the
information furnished. However, the",

aforesaid provisions can be incorporated if there are allegations against the accused, which would attract the offence
under section 120B. This is",

because, as per section 120B of IPC, the punishment for the criminal conspiracy (in case no express punishment is
provided in IPC) is provided in the",

same manner as if the accused had committed the offence of abetment. Therefore, in such circumstances, if the
accused is found to have committed",

criminal conspiracy to commit an offence for which no express punishment is provided in the IPC, he is deemed to have
committed the offence of",

abetment, for the purpose of imposing punishment. Thus the same depends upon whether the offence under section
120B of IPC is made out and I",

shall deal with the said question when considering the ingredients of section 120B IPC at a later part of this order.,
19. Another offence is under Section 506 which reads as follows:,
Ac¢a,-~A"506. Punishment for criminal intimidation:,

Whoever commits the offence of criminal intimidation shall be punished with imprisonment of either description for a
term which may extend to two years, or with",

fine, or with both;",

If threat be to cause death or grievous hurt, etc Ata,~" And if the threat be to cause death or grievous hurt, or to cause
the destruction of any property by fire, or to",

cause an offence punishable with death or imprisonment for life, or with imprisonment for a term which may extend to
seven years, or to impute unchastity to a",

woman, shall be punished with imprisonment of either description for a term which may extend to seven years, or with
fine, or with both.A¢4,-a€<",

In Manik Taneja and Another v. State of Karnataka and Another [(2015)7 SCC 423] in paragraphs 11 and 12, it was
observed as follows:",



Ac¢a,~A“ 11. Section 506 IPC prescribes punishment for the offence of criminal intimidation. A¢4,-A“Criminal
intimidationA¢4a,-4£¢, as defined in Section 503 IPC is as under;",

A¢a,-A“503. Criminal intimidation.-,

Whoever,threatens another with any injury to his person, reputation or property, or to the person or reputation of any
one in whom the person is interested, with",

intent to cause alarm to that person, or to cause that person to do any act which he is not legally bound to do, or omit to
do any act, which that person is legally",

entitled to do, as the means of avoiding the execution of such threat, commits criminal intimidation.",

Explanation.A¢a,~"A threat to injure the reputation of any deceased person in whom the person is interested , is within
this sectionA¢a,-a€<",

A reading of the definition of A¢a,~Ececriminal intimidationA¢4,-4,¢ would indicate that there must be an act of
threatening to another person, of causing an injury to the",

person, reputation or property of the person threatened, or to the person in whom the threatened person is interested
and the threat must be with the intend to",

cause alarm to the person threatened or it must be to do an act which he is not legally bound to do, or omit to do an act
which he is legally entitled to do.",

12. In the instant case, the allegation is that the appellants have abused the complainant and obstructed the second
respondent from discharging his public",

duties and spoiled the integrity of the second respondent. It is the intention of the accused that has to be considered for
deciding as to whether what he has stated,

comes within the meaning of A¢a,—A“criminal intimidationA¢4,-. The threat must be with intention to cause alarm to the
complainant to cause that person to do or omit,

to do any work. Mere expression of any words without any intention to cause alarm would not be sufficient to bring in
the application of this section. But material,

has to be placed on record to show that the intention is to cause alarm to the complainantA¢a,~A!A¢a,-A!. . Ata,-aE,

A,

Thus, it is evident that unless the threat, which is the subject matter of the offence, is conveyed to the victim or was
intended to be conveyed to him so",

as to cause an alarm in the mind of the complainant or the victim, it cannot be treated as criminal intimidation. In this
case, the offence of Section 506",

is seen incorporated in Annexure-9 based on certain utterances made by the petitioner while he was in his own
residence. The aforesaid utterances,

were made while seeing the images of five police officers in a video. The manner and circumstances in which the
aforesaid utterances were made,

would not amount to any criminal intimidation, as under no stretch of the imagination, it can be concluded that the same
was intended to be conveyed",

to the victims or, in fact, conveyed to them. The said statements can never be treated as the statements made with the
intention to cause alarm to the",

minds of the said police officers. The utterances were made only to the images of the alleged victims and not to them
directly, and there was nothing",



to indicate that, it was intended to be conveyed to the said victims. Moreover, the materials showing the intention of the
petitioner to cause an alarm in",

the minds of the said police officers and to compel/persuade them to do an act or omit to do something, are also lacking
in this case. It is pertinent to",

note in this regard that the aforesaid utterances were allegedly made on 15.11.2017, and the crime is registered in the
year 2022, when the said",

Balachandra Kumar made revelations in this regard. In such circumstances, in the absence of specific allegations in
Annexure-11 or Annexure-10",

complaint, which form the basis of Annexure-9, it cannot be concluded that the offence under Section 506 is attracted.",

20. What remains is the offence under Section 120B of IPC. The punishment for the offence under Section 120B IPC in
respect of criminal,

conspiracy to commit an offence with death, imprisonment for life or rigorous imprisonment for a term of two years or
upwards, shall, where no",

express provision is made in the IPC for punishment for such conspiracy, be punishable in the same manner as if he
had abetted such offence. Thus, it",

was pointed out that the punishment of section 120B depends upon the offence for the commission of which the
conspiracy was hatched. Therefore, it",

was contended that, in this case, while registering Annexure-9 FIR, no specific offence for which conspiracy is allegedly
hatched is seen mentioned.",

Other than section 120B, the offences alleged are under Sections 116, 118 and 506 of the IPC. Thus the petitioner
contends that, since the aforesaid”,

offences are not made out from the information furnished, the offence of conspiracy would not lie independently. It is
true that, | had already found",

that the offences under Sections 116, 118 and 506 of IPC are not attracted from the allegations contained in
Annexure-9. However, it is a fact that,",

subsequently, a further report was submitted by the police incorporating the offence under Section 302 IPC. The
contention of the learned Senior",

Counsel in this regard is that since the conspiracy alleged in Annexure-9 is in respect of the commission of an offence
under Sections 116, 118 and",

506 IPC, which are not attracted, it cannot be concluded that it reveals any cognizable offence. In such circumstances,
the registration of Annexure-9",

was illegal, and subsequent inclusion of Section 302 IPC cannot improve the case of the police, contends the learned
Senior Counsel for the petitioner.",

However, | am not inclined to accept the aforesaid contention. This is particularly because what is relevant is not the
offences mentioned explicitly in",

the FIR but what is revealed from the contents of the information furnished therein. Merely because a particular
provision of the offence was omitted,

to be included in the First Information Statement, it cannot be concluded that the aforesaid offence is not attracted. In
case the contents of the First",

Information Report reveal the commission of a particular offence, non mentioning the provision of the said offence is not
material, and it would not",



adversely affect the prosecution case. In BijumonA, V.A, StateA, ofA, KeralaA, andA, Anr.A, [2018A, (3)KLT 627, the
aforesaid situation was",

dealt with by thisA, CourtA, inA, paragraphA, 18A, thereofA, inA, theA, manner as follows:,

Ac¢a,~A“18. The fact that the penal provision of S.295A IPC is not mentioned in the first information report is of little
consequence. Mentioning a wrong provision of,

law in the first information report should not be a ground for rejecting the prosecution case. It should not also be a
ground for granting anticipatory bail to the,

accused. The question is whether the allegations levelled against the accused would constitute an offence and if so,
which penal provision is attracted. At any",

stage of the investigation of the case, the investigating officer could correct a mistake in mentioning a particular section
of offence. Even after the charge sheet is",

filed, the Court may alter or add to any charge at any time before judgment is pronounced, as provided in S.216 of the
Code. S.215 of the Code provides that no",

error in stating either the offence or the particulars required to be stated in the charge, and no omission to state the
offence or those particulars, shall be",

regarded at any stage of the case as material, unless the accused was in fact misled by such error or omission, and it
has occasioned a failure of justice. If this is",

the position of law in respect of an error in the charge, an error in mentioning the section of offence in the first
information report would not definitely cause”,

prejudice to the accused and it would not entitle him to the grant of anticipatory bail (See Prakash v. State of Kerala,
2009 (4) KHC 329 : 2009 (4) KLT 348).A¢4a,-a€",

21. Thus, the question to be considered in this case is whether the offence under Section 120B IPC is attracted, even if
the other offences mentioned",

in the FIR are not seen attracted. Section 120B IPC deals with criminal conspiracy. Section 120A of IPC defines
Ac¢a,~Ececriminal conspiracyA¢4,—4,¢ in the,

manner as follows:,

Ac¢a,~A“120A. Definition of criminal conspiracy,

When two or more persons agree to do, or cause to be done,-",

(1) an illegal act, or",

(2) an act which is not illegal by illegal means, such an agreement is designated a criminal conspiracy:",

PROVIDED that no agreement except an agreement to commit an offence shall amount to a criminal conspiracy unless
some act besides the agreement is one by,

one or more parties to such agreement in pursuance thereof. Explanation: It is immaterial whether the illegal act is the
ultimate object of such agreement, or is",

merely incidental to that object. A¢4,-a€x,

The careful reading of the aforesaid definition, particularly the proviso to Section 120A, would reveal that with regard to
the conspiracy to commit the",

offence, an agreement to commit an offence by itself is an offence. It is not necessary that some acts besides the
agreement are to be performed for",



attracting the offence of criminal conspiracy to commit an offence. In other words, agreement to commit an offence by
itself is an offence as defined",

under Section 120A IPC which is punishable under Section 120B. Therefore, the crucial question that arises here is
whether the FIR contained an",

allegation/information revealing an agreement to commit an offence. | have already extracted the relevant provisions of
the FIR and the complaint,

which formed the basis of the said FIR, which are produced in the Crl.MC as Annexures-9 and 10, respectively. It is
true that, the primary allegation”,

raised in the said F.I.R is based on some utterances made by the petitioner while he was sitting in his residence. | am
of the view that the aforesaid,

utterances by themselves cannot be treated as a material for attracting the offence of criminal conspiracy. For the said
purpose, an agreement or a",

design for the commission of a crime is required. When the contents of Annexures 9 and 10, along with the statements
of Sri.Balachandra Kumar",

produced in this Crl.M.C as Annexures 11 and 12 are taken into consideration; it reveals an allegation that on
15.11.2017, the petitioners have arrived",

at an agreement for causing harm to the police officers. A specific statement to that effect is contained therein. In my
view, in this case, the offence”,

of Section 120B IPC is attracted not because of the utterances allegedly made by the petitioner, but because of the
statement of the said Balachandra",

Kumar, which is also recorded in the complaint of 3rd respondent, that accused have decided to cause harm to five
police officers named therein. It is",

true that it does not specifically state the commission of any murder, but the agreement is apparently for causing
physical harm to the police officers.",

The petitioner also reported having stated that the hands of Sri.Sudharsan, one of the police officers, would be chopped
off. The specific contention of",

the learned DGP is that the aforesaid utterances are, in fact, the reflections of the agreement which they arrived at and
intended to execute at a future",

point of time. It is true that the aforesaid information does not contain any details as to the nature of the agreement and
the extent thereof or the,

further steps they have taken in pursuance to the same. However, as | have already observed above, to consider the
guestion as to whether a",

cognizable offence is attracted or not, what is relevant is the information furnished and not the materials produced.
When the averments in the FIR",

and the related documents are considered in that perspective, the aforesaid allegations may constitute a cognizable
offence, i.e. the offence of criminal”,

conspiracy to commit an offence, as it refers to an agreement between the accused, for committing an offence. This is
particularly because the",

contents of Annexures 9 and 10 reveal the formation of an agreement to cause harm to the police officers, and the
reading of the allegations as a",



whole, prima facie, suggests an intention to cause physical injuries to the police officers, including chopping off hands.
Therefore, it reveals an",

allegation of formation of an agreement to commit an offence punishable with imprisonment for more than two years.,

22. The position of law with regard to the offence as defined under Section 120A, which is punishable under Section
120B IPC, and the independent”,

existence thereof even in the absence of further steps in pursuance of a conspiracy, has been a subject matter in a
large number of decisions. In",

Nirmal Chandra De v The King-Emperor (AIR 1927 Cal 265), it was observed by the Calcutta High Court, in the manner
as follows:",

Ac¢a,-A5. Criminal conspiracy consists in the agreement of two or more persons to commit an offence punishable by
law. It is undoubtedly true that the law does not,

take notice of the intention or the state of mind of the offender and there must be some overt act to give expression to
that intention. It was observed in the case of,

Mulcahy v. The Queen [1868] 3 H.L. 306 by Willes, J., as follows:",

Ac¢a,~A“ A conspiracy consists not merely in the intention of two or more, but in the agreement of two or more to do an
unlawful act by unlawful means. So long as",

such a design rests in intention only, it is not indictable, when two agree to carry it into effect, the very plot is an act in
itself, and the act of each of the parties,”,

promise against promise, actus contractum, capable of being enforced, if lawful, punishable if for a criminal object or for
the use of criminal meansA¢a,~a€<",

6. This dictum has been accepted as good law. The overt act therefore, in a case of conspiracy consists in the
agreement of the parties and this is the view which",

has been adopted by the Indian Legislature in the definition of "™conspiracy™ as given in Section120A I.P.C., in which
the proviso says that: A¢a,-A“no agreement",

except an agreement to commit an offence shall amount to a criminal conspiracy unless some act besides the
agreement is done by one or more parties to such,

agreement in pursuance thereofA¢a,-a£«.,

7. This definition excludes the agreement to commit an offence from the category of such conspiracies in which it is
necessary that the agreement should be,

followed by some act.A¢a,-4€x,

InA, StateA, ofA, MadhyaA, PradeshA, v.A, SheetlaA, SahaiA, and OthersA, [(2009)A, (8)A, SCCA, 617],A, theA,
Hon'bleA, Supreme Court",

was pleased to observe in paragraphs 37, 38, 39 and 40 as follows:",

37. Criminal conspiracy is an independent offence. It is punishable separately. Prosecution,therefore, for the purpose of
bringing the charge of criminal”,

conspiracy read with the aforementioned provisions of the Prevention of Corruption Act was required to establish the
offence by applying the same legal,

principles which are otherwise applicable for the purpose of bringing a criminal misconduct on the part of an accused.,

38. A criminal conspiracy must be put to action inasmuch as so long a crime is generated in the mind of an accused, it
does not become punishable. What is",



necessary is not thoughts, which may even be criminal in character, often involuntary, but offence would be said to
have been committed thereunder only when",

that take concrete shape of an agreement to do or cause to be done an illegal act or an act which although not illegal by
illegal means and then if nothing further,

is done the agreement would give rise to a criminal conspiracy.lts ingredients are,
(i) an agreement between two or more persons;,

(ii) an agreement must relate to doing or causing to be done either (a) an illegal act;,
(b) an act which is not illegal in itself but is done by illegal means.,

39. What is, therefore, necessary is to show meeting of minds of two or more persons for doing or causing to be done
an illegal act or an act by illegal means.While",

saying so, we are not oblivious of the fact that often conspiracy is hatched in secrecy and for proving the said offence
substantial direct evidence may not be",

possible to be obtained. An offence of criminal conspiracy can also be proved by circumstantial evidence.,

40. In Kehar Singh and Ors. v. State (Delhi Administration), [(1988) 3 SCC 609 at 731], the following passage from
Russell on Crimes (12th Edn. Vol 1):",

The gist of the offence of conspiracy then lies, not in doing the act, or effecting the purpose for which the conspiracy is
formed, nor in attempting to do them, nor",

in inciting others to do them, but in the forming of the scheme or agreement between the parties. Agreement is
essential. Mere knowledge, or even discussion, of",

the plan is not, per se enough™",

Thus, from the observations of the Hon'ble Supreme Court as above, it is evident that, if there is a concrete agreement
or meeting of mind by two or",

more persons to commit an offence, that by itself is an offence punishable under Section 120B IPC. In this case, it is
true that, Annexure-9 FIR does",

not contain any substantiating materials indicating the nature of the agreement and the stage of execution of such
agreement. However, it contains",

information as to the existence of an agreement to commit an offence punishable with more than two years. In such
circumstances, no discrepancies”,

or any legal infirmity can be attributed to the registration of the said FIR. The contention of the learned counsel for the
petitioner is that the registration,

of FIR is a violation of Section 154 Cr.PC is, therefore, liable to be rejected.”,

23. The main prayer sought by the petitioner is to quash Annexure-9 FIR, as according to him, the offences alleged
against him are not made out. It is",

also his case that the registration of the case itself is with malafide intentions. To support the aforesaid contentions, it is
alleged that the 3rd",

respondent, the first informant had interacted with the said Balachandra Kumar on three occasions, i.e. on 2.10.2021,
16.11.2021 and 27.12.2021. In",

addition to that, by placing reliance upon Annexure-15 series, it is highlighted that the 5th respondent, who has ordered
the registration of crime in this",



case based on Annexure-10 complaint submitted by the 3rd respondent, is not a person with a clean track record in his
service. The acquaintance of",

the 5th respondent with the aforesaid Balachandra Kumar is also sought to be established by certain Whatsapp
messages produced as Annexure-17.,

The fact that the 5th respondent was inducted into the Special Investigation Team for conducting further investigation in
Crime No0.297/2017,

immediately after the revelations made by the said Balachandra Kumar was also relied on by the petitioner to
substantiate the malafide intention and,

concerted efforts on the part of the 3rd and 5th respondents to implicate the petitioner in this Crime. On examining the
petitionerA¢é,—.é,,¢s contentions in,

the matter of malafides and materials relied on by him, | am unable to accept the same. | am of the view that there are
no sufficient materials",

produced by the petitioner to substantiate the same, apart from mere allegations. Even though it was contended that
the 5th respondent was",

acquainted with the said Balachandra Kumar, the only material is certain Whatsaap messages in which the 5th
respondent was not a party. His name",

is seen referred to therein. The message does indicate that the 5th respondent is a family friend of the young singer
who was recommended by,

Sri.Balachandra Kumar. However, the contents of the said message cannot be accepted as a material showing the
close direct relationship between",

the said parties. Therefore we are not concerned with the alleged tainted past of the 5th respondent as well. The
investigation is being conducted by,

the 2nd respondent, and there are no allegations raised against him. In such circumstances, | do not find any reason to
accept the contentions of the",

learned counsel for the petitioner. In my view, even otherwise, the aforesaid contentions cannot be treated as a valid
ground for quashing the",

proceedings. In Umesh Kumar v. State of A.P. [(2013)10 SCC 591], it was observed by the Hon'ble Supreme Court as
follows:",

Ac¢a,-A"15. The issue of malafides looses its significance if there is a substance in the allegation made in complaint
moved with malice. In Sheo Nandan Paswan v.,

State of Bihar & Ors., AIR 1987 SC 877, this Court held as under:",

Ac¢a,-A“lt is a well-established proposition of law that a criminal prosecution, if otherwise justifiable and based upon
adequate evidence does not become vitiated on",

account of mala fides or political vendetta of the first informant or complainant.A¢a,~a€x,
16. In Parkash Singh Badal v. State of Punjab & Ors., AIR 2007 SC 1274, this Court held as under:",

Ac¢a,~A“The ultimate test, therefore, is whether the allegations have any substance. An investigation should not be shut
out at the threshold because a political”,

opponent or a person with political difference raises an allegation of commission of offence.Therefore, the plea of mala
fides as raised cannot be maintained.A¢4,~a€<",

17. In State of A.P. v. Goloconda Linga Swamy & Anr., AIR 2004 SC 3967, this Court held as under:",



Ac¢a,-A“lt is the material collected during the investigation and evidence led in court which decides the fate of the
accused person. The allegations of malafides,

against the informant are of no consequence and cannot by themselves be the basis for quashing the
proceeding.A¢a,~a€x,

(See also: K. Karunakaran v. State of Kerala, (2007) 1 SCC 59).",

18. Thus, in view of the above, it becomes evident that in case there is some substance in the allegations and material
exists to substantiate the complicity of the",

applicant, the case is to be examined in its full conspectus and the proceedings should not be quashed only on the
ground that the same had been initiated with",

mala fides to wreak vengeance or to achieve an ulterior goal. A¢4,-a£x,

24. In this case, | have already found that there are sufficient allegations contained in Annexure-9 FIR and the
documents based on which the same",

was registered, for attracting the offence of Section 120B IPC. Therefore, the question of malafides loses its
significance by virtue of the same, in the",

light of the observations made by the Hon'ble Supreme Court.,

25. Another contention put forward by the learned Senior Counsel for the petitioner was by placing reliance upon the
judgment of the Hon'ble,

Supreme Court in Lalita Kumari v. Govt. of U.P. and Others [(2014)2 SCC 1]. In the said judgment, a constitutional
bench of the Hon'ble Supreme",

Court considered the circumstances under which a preliminary inquiry is warranted before the registration of the FIR. In
paragraph 120.6, the nature",

of the cases in which preliminary inquiry may be made which reads as follows:,

Ac¢a,-A"120.6. As to what type and in which cases preliminary inquiry is to be conducted will depend on the facts and
circumstances of each case. The category of,

cases in which preliminary inquiry may be made are as under:,
(a) Matrimonial disputes/family disputes,

(b) Commercial offences,

(c) Medical negligence cases,

(d) Corruption cases,

(e)Cases where there is abnormal delay/latches in initiating criminal prosecution, for example, over three
monthsA¢a,~4,¢ delay in reporting the matter without",

satisfactorily explaining the reasons for the delay.A¢a,-~a€x,

It was pointed out by the learned Senior Counsel that one of the instances mentioned by the Hon'ble Supreme Court is
abnormal delay/latches in,

initiating criminal prosecution over three months delay in reporting the matter before satisfactorily explaining the delay.
By placing reliance upon the,

same, it is contended that, in this case, the alleged conspiracy took place on 15.11.2017, and the revelation in this
regard was made only during the",



month of December 2021. The crime was registered on 9.1.2022. In such circumstances, it was pointed out that the
registration of FIR without a",

preliminary inquiry was not proper. | am of the view that, the lack of any preliminary inquiry by itself cannot be a reason
to quash the proceedings.",

The purpose of preliminary inquiry is to allow the investigation officer to satisfy himself that an offence was indeed
committed and the complaint was,

not false. It is true that the alleged conspiracy took place on 15.11.2017, and the crime was registered only in the year
2022. This was because of the",

reason that the revelation about the conspiracy was made only during the month of December 2021, and the
knowledge of the same by the alleged",

victims was only at that time. Therefore, the proceedings cannot be quashed on that ground. Apart from the above,
another crucial aspect to be",

noticed is that even though the revelation of the said Balachandra Kumar was made through visual media on
25.12.2021, his statements were",

recorded subsequently. The audio clips produced by him to substantiate his claims were also examined. The F.I.R was
registered thereafter.,

Therefore, it was not a case where the case was registered merely upon getting the information, but some inquiry is
seen conducted before the same.",

In such circumstances, | do not find any merit in the contention of the learned counsel for the petitioner.",

26. About the power of this Court to interfere in an investigation, the settled position of law is that it is very much limited.
In State of Haryana and",

Others v. Ch.Bhajan Lal and Others[(1992) Supp(1) SCC 335] the Hon'ble Supreme Court framed guidelines regarding
the manner by which the,

exercise of the powers of the High Court in the matter of interfering with the investigation. The guidelines prescribed by
the Hon'ble Supreme Court in,

paragraph 104 are extracted hereunder:,

Ac¢a,~A“104. In the backdrop of the interpretation of the various relevant provisions of the Code under Chap.XIV and of
the principles of law enunciated by this,

Court in a series of decisions relating to the exercise of the extraordinary power under Art.226 or the inherent powers
under S.482 of the Code which we have,

extracted and reproduced above, we give the following categories of cases by way of illustration wherein such power
could be exercised either to prevent abuse of",

the process of any Court or otherwise to secure the ends of justice, though it may not be possible to lay down any
precise, clearly defined and sufficiently",

channelised and inflexible guidelines or rigid formulae and to give an exhaustive list of myriad kinds of cases wherein
such power should be exercised.,

1. Where the allegations made in the First Information Report or the complaint, even if they are taken at their face value
and accepted in their entirety do not",

prima facie constitute any offence or make out a case against the accused.,



2. Where the allegations in the First Information Report and other materials, if any, accompanying the F. I. R. do not
disclose a cognizable offence, justifying an",

investigation by police officers under S.156(1) of the Code except under an order of a Magistrate within the purview of
S.155(2) of the Code.,

3. Where the uncontroverted allegations made in the FIR or complaint and the evidence collected in support of the
same do not disclose the commission of any,

offence and make out a case against the accused.,

4. Where, the allegations in the F.I.R. do not constitute a cognizable offence but constitute only a non cognizable
offence, no investigation is permitted by a police",

officer without an order of a Magistrate as contemplated under S.155(2)of the Code.,

5. Where the allegations made in the F.I.R. or complaint are so absurd and inherently improbable on the basis of which
no prudent person can ever reach a just,

conclusion that there is sufficient ground for proceeding against the accused.,

6. Where there is an express legal bar engrafted in any of the provisions of the Code or the concerned Act (under which
a criminal proceeding is instituted) to the,

institution and continuance of the proceedings and/ or where there is a specific provision in the Code or the concerned
Act, providing efficacious redress for the",

grievance of the aggrieved party.,

7. Where a criminal proceeding is manifestly attended with mala fide and/ or where the proceeding is maliciously
instituted with an ulterior motive for wreaking,

vengeance on the accused and with a view to spite him due to private and personal grudge.A¢a,-4£x,

The learned counsel for the petitioner places reliance upon guidelines numbers 5 and 7 thereof and contends that the
same is attracted in the facts of,

this case. | do not find any merit in the said contentions. Of course, it is true that, at the moment, there are no materials
substantiating the aforesaid”,

allegations. It is relevant to note that while considering the Bail Applications submitted by the accused in this case, this
Court observed in Annexure-18",

order that the materials placed on record do not attract the offences alleged against the petitioner. However, it is to be
noted that, in the aforesaid",

order itself, it has been clarified by this Court that the observations made by the Court were only to consider the
question of whether the petitioners",

are entitled to bail or not. In this case, the question that is being considered is whether interference in the investigation
is warranted by invoking the",

power under Section 482 Cr.PC. To consider the invocation of the said powers while interfering with the FIR, the
relevant consideration can only be",

the allegation contained in the FIR and not the materials placed in support of the same. | have already observed that
the materials substantiating the,

allegations are to be collected through the process of investigation, which has to commence based on the registration
of the FIR. Therefore, the",



observations made by this Court in the order passed in the Bail Application cannot be relied upon to consider an
application under Section 482 Cr.PC,",

even though | am prepared to accept the contention of the petitioner that, at the moment, there are no conclusive
materials substantiating the",

allegations in the FIR. As already observed, what is relevant at this time is whether the allegations constitute an
offence, which | have already found",

against the petitioner. Even if what is revealed from the allegations is a doubtful case for making out the offences, in my
view, at the stage of FIR, the",

benefit of the doubt should go in favour of the investigation and not to the accused. This is mainly because, an
interference in the investigation at this",

stage would foreclose all opportunities for the police to collect materials in support of the allegations. In my view, the
duty of the court is not confined",

to seeing that no innocent person is punished but also to ensuring that proper punishment is granted to the real culprits.
Therefore a balance has to be,

struck, and | find that a proper balancing can be made in this case, by allowing the investigation to continue.",

27. Similarly, another contention is that the criminal proceedings are manifestly attended with malafides, and therefore,
guideline No.7 in Bhajan Lal's",

case is applicable. | have already entered a finding in this regard against the petitioner, and hence the said contention
of the petitioner is not",

sustainable.,

28. Even otherwise, the power of this Court under Section 482 Cr.PC in the matter of interference at the stage of FIR is
very much limited. In S.M.",

Datta v. State of Gujarat [(2001) 7 SCC 659], it was observed by the Hon'ble Supreme Court in paragraph 9 of the
judgment as follows:",

Ac¢a,-A"9. We respectfully record our concurrence therewith. Criminal proceedings, in the normal course of event
sought not to be scuttled at the initial stage, unless",

the same amounts to an abuse of the process of law. In the normal course of events thus, quashing of a complaint
should rather be an exception and a rarity than",

an ordinary rule. The genuineness of the averments in the FIR cannot possibly be gone into and the document shall
have to be read as a whole so as to decipher,

the intent of the maker thereof. It is not a document which requires decision with exactitude neither it is a document
which requires mathematical accuracy and,

nicety, but the same should be able to communicate or indicative of disclosure of an offence broadly and in the event
the said test stands satisfied, the question”,

relating to the quashing of a complaint would not arise. It is in this context however one feature ought to be noticed at
this juncture that there cannot possibly be,

any guiding factor as to which investigation ought to be scuttled at the initial stages and investigations which ought not
be so scuttled. The First Information,

Report needs to be considered and if the answer is found on a perusal thereof which leads to disclosure of an offence
even broadly, law Courts are barred from",



usurping the jurisdiction of the police since two organs of the State operate in two specific spheres of activities and one
ought not to tread over the other,

sphere.A¢a,~a€x,

In the light of the judicial precedents discussed above and applying the principles laid down therein in the facts of this
case, the only conclusion”,

possible is that the petitioner could not make out a case, warranting interference at this stage. Even though the power
of this Court under Section 482",

Cr.PC is very wide; when it comes to the question of quashing an FIR, the same can be invoked only in the rarest of
rare cases. | do not find that this",

is a case that falls in that category, and hence | do not find any circumstances warranting interference in this case.
Therefore the prayer for quashing”,

Annexure-9 FIR is hereby declined.,

29. The next question that arises is the alternative prayer sought by the petitioner; transfer of investigation of the case
to the 8th respondent, i.e., CBI,",

to ensure fair, impartial and truthful investigation. The main reasons highlighted by the petitioner in support of the
aforesaid prayers are as follows:",

a) The allegation against the petitioner is entering into a conspiracy to do away with some police officers, including a
DGP. Therefore, senior police officers are",

interested in the matter, and they are likely to influence the investigating officer;",

b) The first informant, who is the 3rd respondent in this Crl.M.C. and also the investigation officer in Crime
N0.297/2017, has a personal grudge against the petitioner,",

and the registration of the crime is the outcome of the same;,

¢) The 3rd respondent and the Balachandra Kumar, who provided the information to him as to the commission of the
crime, had mutual discussions on three",

occasions before the registration of the crime;,

d) Immediately after the registration of the crime in this case and also after commencing the re-investigation in Crime
No0.297/2017, a search was conducted in the",

residences of the accused persons jointly by the special investigation team (consisting of 3rd respondent), which is
conducting re-investigation in Crime No0.297/2017",

and also by the investigation officer of this crime. According to the petitioner, the same was with malafide intention and
to create false evidence supporting the",

allegations;,

e) Personal acquaintance of the said Balachandra Kumar with the 5th respondent herein who ordered registration of the
crime in this case on getting the complaint,

from the 3rd respondent. The fact that the 5th respondent was inducted as one of the members of the special
investigation team for supervising the further,

investigation of Crime N0.297/2017. The disciplinary proceedings and certain adverse remarks against the 5th
respondent made in some other proceedings were also,

relied on;,



f) The registration of crime in the year 2022 regarding a criminal conspiracy alleged to have hatched on 15.11.2017,
and there was no evidence of any further steps"”,

being taken in pursuance of such alleged criminal conspiracy.,

30. The learned Senior counsel appearing for the petitioner places reliance upon the decision rendered by the
Honourable Supreme Court in Babubhai,

v. State of Gujrat and Others [(2010) 12 SCC 254], wherein it was observed that, not only a fair trial but a fair
investigation is also part of",

constitutional rights guaranteed under Articles 20 and 21 of the Constitution of India.,

31. Before going into the merits of the aforesaid contention, the crucial aspect to be considered is about the
maintainability of the relief of transfer of",

investigation to CBI. It is to be noted that, in this case, the prayer for transfer of investigation is sought in a petition
under Section 482 Cr.P.C by",

invoking the inherent powers of this Court. In State of Punjab v. DavinderA, Pal SinghA, BhullarA, andA, OthersA,
[(2011)A, 14 SCC 770], this",

Court made the following observations:,

60.The rule of inherent powers has its source in the maxim "'quando lex aliquid alicui concedit, concedere videtur id
sine quo res ipsa, esse non potest™ which means”,

that when the law gives anything to anyone, it gives also all those things without which the thing itself could not exist.
The order cannot be passed by-passing the",

procedure prescribed by law. The court in exercise of its power under Section 482 Cr.P.C. cannot direct a particular
agency to investigate the matter or to,

investigate a case from a particular angle or by a procedure not prescribed in Cr.P.C. Such powers should be exercised
very sparingly to prevent abuse of process,

of any court. Courts must be careful to see that its decision in exercise of this power is based on sound principles."",

However, in the said decision, it was made clear that, the High Court can issue appropriate directions in this regard by
invoking powers under Article",

226 of the Constitution of India.,

32. In such circumstances, even if the prayer for transfer of investigation to CBI is not maintainable under Section 482
Cr.P.C., nothing precludes this",

Court from issuing appropriate directions in this regard by exercising powers under Article 226 of the Constitution of
India.,

When it comes to the invocation of the said powers, the next question that arises for consideration is whether the
petitioner being an accused, has a",

right to seek such a prayer. While scanning through the precedents on the point, one of the crucial observations in this
regard is found in Sivakumar E.",

v. Union of India and others [(2018)7 SCC 365], which was rendered by the Honourable Supreme Court. The relevant
observations in Paragraph",

No.9, which reads as follows:",

©

A¢a-AlAca,-AlAca -AlAca,~AlAca~AlAca ~AlAca ~AlAca, ~AIAca ~AlAcA, ~AlAca, ~AlAca,~AlIAca,~AlAca, ~AlAca,~AlA¢A,~A!..But



a person who is named as an accused in the FIR, who otherwise has no right to be heard at the stage",

of investigation or to have an opportunity of hearing as a matter of course, cannot be heard to say that the direction
issued to transfer the investigation to CBI is",

a nullity. This ground, in our opinion, is an argument of desperation and deserves to be rejected.A¢a,~a€<",

33. Itis true that, the above observations were made by the Honourable Supreme Court while considering a challenge
raised by the accused therein”,

against the direction issued by the High Court transferring the investigation to CBI. The prayer for transfer of
investigation to another agency, at the",

instance of the accused, was considered in Sanjiv Rajendra Bhatt v. Union of India and Others [(2016) 1 SCC 1],
wherein it was observed that the",

accused has no right concerning the manner of investigation or mode of prosecution.,

34. Similarly, in Romila Thapar and others v. Union of India and Others [(2018) 10 SCC 753], the Honourable Supreme
Court again considered the",

specific question as to whether the investigating agency can be changed at the behest of the accused. After elaborately
discussing the various judicial,

precedents in this regard, it was observed in paragraph No.30 as follows:",

Ac¢a,-A"In view of the above, it is clear that the consistent view of this Court is that the accused cannot ask for changing
the investigating agency or to do",

investigation in a particular manner including for court-monitored investigation.A¢a,-a€x,

35. The aforesaid view was reiterated by the Honourable Supreme Court in Arnab Ranjan Goswami v. Union of India
and Others [(2020) 14 SCC,

12],

36. Thus, from the principles laid down by the Honourable Supreme Court in the aforesaid decisions, it is evident that
the petitioner/accused does not",

have any right to seek a change of investigation agency. The reason highlighted by the Honourable Supreme Court is
that, during the course of the",

investigation, the accused does not have any right to be heard. In Romila ThaparA¢é,—|é,,¢s case, there is a dissenting
judgment favouring transfer of",

agency, but even in that, the finding is that such a direction ought to be issued by invoking the powers of the
Honourable Supreme Court under Atrticle",

142 of the Constitution of India, which is not available to the High Court.",

37. The question regarding the circumstances under which transfer of investigation can be ordered by the High Court
while exercising its constitutional,

powers has been considered by the Honourable Supreme Court in State of W.B v. Committee of Protection of
Democratic Rights [(2010) 3 SCC,

571], and in paragraph No.70 it is held as follows:",

Ac¢a,-~A“Before parting with the case, we deem it necessary to emphasise that despite wide powers conferred by
Articles 32 and 226 of the Constitution, while passing”,



any order, the Courts must bear in mind certain self-imposed limitations on the exercise of these Constitutional powers.
The very plenitude of the power under the",

said Articles requires great caution in its exercise. In so far as the question of issuing a direction to the CBI to conduct
investigation in a case is concerned,",

although no inflexible guidelines can be laid down to decide whether or not such power should be exercised but time
and again it has been reiterated that such,

an order is not to be passed as a matter of routine or merely because a party has levelled some allegations against the
local police. This extra-ordinary power,

must be exercised sparingly, cautiously and in exceptional situations where it becomes necessary to provide credibility
and instil confidence in investigations or",

where the incident may have national and international ramifications or where such an order may be necessary for
doing complete justice and enforcing the,

fundamental rights. Otherwise the CBI would be flooded with a large humber of cases and with limited resources, may
find it difficult to properly investigate even",

serious cases and in the process lose its credibility and purpose with unsatisfactory investigations.A¢a,~a£x,

38. The learned counsel for the petitioner relied on K.V.Rajendran v. Superintendent of Police CBCID and Others
[(2013) 12 SCC 480], wherein it",

was observed that the court could exercise its constitutional powers for transferring an investigation from the State
investigating agency to any other,

independent investigating agency like CBI only in rare and exceptional cases, such as where high officials of State
authorities are involved, or the",

accusation itself is against top officials of the investigating agency, thereby allowing them to influence the investigation.
The learned counsel for the",

petitioner also places reliance upon the observations made by the Honourable Supreme Court in Divine Retreat Center
v. State of Kerala [(2009) 6,

SCC 65], to the effect that neither the accused nor the complainant or informant are entitled to choose there own
investigating agency, to investigate",

the crime in which they are interested.,

39. At the same time learned DGP places reliance upon the observations made in paragraph No.13 of K.V.Rajendran's
case supra, which reads as",

follows:,

Ac¢a,-~A“...This Court has time and again dealt with the issue under what circumstances the investigation can be
transferred from the State investigating agency to,

any other independent investigating agency like CBI. It has been held that the power of transferring such investigation
must be in rare and exceptional cases,

where the court finds it necessary in order to do justice between the parties and to instil confidence in the public mind,
or where investigation by the State police",

lacks credibility and it is necessary for having A¢a,-A“a fair, honest and complete investigationA¢a,-, and particularly,
when it is imperative to retain public confidence",

in the impartial working of the State agencies.A¢4,-4€x,



40. According to the learned DGP, no such circumstances are in existence in this case, warranting an order of transfer
of the case to CBI. It was",

pointed out that a fair and unbiased investigation is going on.,

41. Thus, when the question of the necessity to refer the investigation to another agency is considered, the main
contention put forward by the",

petitioner is regarding the interest that the police have in this case. This is mainly because the allegation is regarding a
conspiracy hatched to do away,

with the police officers, including a senior officer at the helm of affairs of the Department. The reliance placed on the
observations in",

K.V.Rajendran's case made by the petitioner in this regard is not sustainable. This is mainly because that was a case in
which the allegation was,

related to the involvement of the police in the commission of the crime, whereas, in this case, such a situation is not
there. Merely because the",

conspiracy alleged against the petitioner is to commit a crime against the police officers, it cannot be concluded that the
police are interested in the",

matter, and it would affect the neutral status of the police. In Committee for Democratic Rights case (supra), it was
categorically held by the",

Honourable Supreme Court that the transfer of investigating agency could not be made as a routine merely because a
party has levelled some,

allegation against the police. In this case, on going through the allegations raised by the petitioner against the police, |
do not find any sufficient force in",

them to conclude that no proper and fair investigation is possible in this case. The petitioner has indeed raised specific
allegations regarding the,

collusion of the 3rd respondent with the said Balachandra Kumar before registering the crime. The petitioner also cited
certain clandestine meetings,

between them. However, apart from mere allegations, there are no materials substantiating the same. Even though
certain documents, which indicated",

some suspected blemish in the service record of the 5th respondent, were also relied on, | am of the view that the same
is not relevant for this case.",

The investigation is being conducted by the 2nd respondent herein, and conspicuously, the petitioner did not raise any
allegations against him. The 5th",

respondent is indeed a superior officer to the 2nd respondent, and one of the alleged victims of the crime is also a
superior officer. However, in the",

absence of any material indicating influence being thrust upon him at the instance of such superior officers, an order for
transferring the investigation”,

to another agency cannot be made. Concerning the registration of crime against the petitioner based on an incident
which has occurred on 15.11.2017,",

possibly there may be some abnormality. On scrutinizing the circumstances under which registration of the crime is
made, traces of over-zealousness",

on the part of the authorities concerned can be found. However, unless the same is found to be tainted with malafides,
no interference can be made at",



the said investigation. In this case, | could not find any materials revealing any ulterior motive or malafide on the part of
the investigating agency. In",

such circumstances, | do not find any reason to allow the prayer sought for the transfer of investigation in this case.",

42. In the result, this Crl.M.C. is dismissed. However, it is made clear that the findings and observations made in this
order were only to ascertain”,

whether the petitioner has made out a case for invocation of powers of this Court under Section 482 of Cr.P.C. at this
stage. None of the findings and,

observations in this order shall preclude the petitioner from raising his contentions at appropriate stages and invoking
his remedies for challenging the,

final report, if any, filed against him in this case.",
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