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,,,,,,

Gurpal Singh Ahluwalia, J",,,,,,

This petition under Article 226 of Constitution of India has been filed seeking following reliefs.:-,,,,,,

Ã¢â‚¬Å“The humble petitioner most respectfully prays that the present petition may kindly be allowed with costs by issuing a Writ,

Order or Direction to",,,,,,

the respondents, quashing the order of punishment of removal from service, Annexure P/1, dated 17 July, 2007, issued by

respondent No.3.",,,,,,

Any other relief, which this Hon'ble Court deems fit in the facts of the case, may also kindly be granted including the costs of the

petition in favour of",,,,,,

the petitioner in the interest of justice.Ã¢â‚¬â€‹,,,,,,

It is the case of the petitioner that charge-sheet was issued on four different charges. A departmental enquiry was conducted. The

charges No. 1, 2",,,,,,

and 4 were not found to be proved, whereas, charge No. 3 was found to be partially proved. Accordingly, a show cause notice was

issued along with",,,,,,

enquiry report and the Commandant/Disciplinary Authority vide order dated 29.7.2006 imposed the punishment of censure.

Thereafter, a show-cause",,,,,,



notice was issued by the DIG, CRPF, Neemuch dated 07.05.2007 to the effect that the charge No. 1 was in fact supported by the

evidence of the",,,,,,

complainant and Manzoor Alam and was duly proved and therefore, he does not agree with the punishment of censure and in

exercise of power",,,,,,

contained under Rule 29 (2)(D) of CRPF Rules, 1955, the petitioner was called upon to show-cause as to why he may not be

removed from service.",,,,,,

The petitioner submitted his reply and refuted the allegations.,,,,,,

By impugned order dated 17.07.2007, the DIG CRPF Neemuch has cancelled the order dated 29.07.2006 issued by the

disciplinary authority and",,,,,,

imposed the punishment of removal from his services.,,,,,,

Challenging the impugned order dated 17.07.2007 it is submitted by the Counsel for the petitioner that the power exercised by the

authority was barred,,,,,,

by limitation. It is further submitted that the entire exercise was conducted by the revisional authority under the orders of his

superior authorities and,,,,,,

thus it cannot be said that the revisional authority had applied his own independent mind to exercise the discretion vested in him. It

is submitted that,,,,,,

although no period of limitation is provided under the CRPF Rules, 1955, but in the light of the judgment passed by the Hon'ble

Supreme Court in the",,,,,,

case of Union Of India & Ors vs Vikrambhai Maganbhai Chaudhari reported in (2011) 7 SCC 321 the power of revision should

have been exercised,,,,,,

within a period of six months from the date of the passing of the order by the disciplinary authority. In the present case, the

disciplinary authority had",,,,,,

issued the order of punishment on 29.07.2006 whereas the show cause notice for enhancement of punishment was issued on

07.05.2007 i.e. after ten,,,,,,

months and therefore it was beyond the period of six months. It is further submitted by the Counsel for the petitioner that in the

show cause notice,,,,,,

dated 07.05.2007 itself it was mentioned by the revisional authority that his senior officers have directed him to review the

quantum of sentence,,,,,,

awarded to the petitioner and thus the mention of the proposed punishment i.e. removal from service was nothing but it indicates

the predetermined,,,,,,

mind of the authority. In support of his contention, learned counsel for the petitioner has relied upon judgment passed by the

Supreme Court in the case",,,,,,

of Joint Action Committee of Air Line Pilots',,,,,,

Association of India (ALPAI) and others Vs. Director General of Civil Aviation and others reported in (2011) 5 SCC 435. It is further

submitted that,,,,,,

pre-decisional hearing should have been awarded to the petitioner and to buttress his contention the counsel for the petitioner has

relied upon the,,,,,,

judgment passed by the Supreme Court in the case of Shekhar Ghosh Vs. Union of India and Another reported in (2007) 1 SCC

331.,,,,,,

Per contra, the petition has vehemently opposed by the Counsel for respondents and it is submitted that the question of limitation

has not been raised",,,,,,

by the petitioner in the present petition, therefore, he cannot be permitted to raise the same for first time before this Court. So far

as the predetermined",,,,,,



action of the revisional authority is concerned it is submitted that it is based on enquiry report. The enquiry officer had completely

ignored the evidence,,,,,,

of complainant as well as the evidence of Manjur Alam and without considering the effect of their evidence, it was held that the

charge No. 1 is not",,,,,,

found to be proved. Accordingly it is submitted that there was no predetermined action on the part of the revisional authority.,,,,,,

Heard the learned counsel for the parties.,,,,,,

So far as the question of limitation is concerned, the same has not been raised by the petitioner in his writ petition. Furthermore,

Rule 29(b) of CRPF",,,,,,

Rules, 1955 provides that the procedure prescribed for appeals under Sub-rules C to G of Rule 28(a) of Rules, 1955 shall apply

mutatis mutandis for",,,,,,

revision. Rule 28(e) of Rules 1955 provides that an appeal which is not filed within 30 days from the date of the original order,

exclusive of time taken",,,,,,

to obtain a copy of the order or the record shall be barred by limitation. Provided the appellate Authority may entertain time barred

appeal if deemed,,,,,,

fit. Thus, it is clear that the appellate authority has a power to condone the delay in filing an appeal. Since this provision of appeal

has been made",,,,,,

applicable to the revision also, therefore, it is clear that revisional authority has power to condone the delay in filing revision

preferred by the delinquent",,,,,,

officer or by the Department. So far as the suo moto action by the revisional authority is concerned in the light of the fact that the

revisional authority,,,,,,

has a jurisdiction to condone the delay therefore, it is clear that the power of revision should be exercised within a reasonable

period. In the present",,,,,,

case, the orders of censure was passed by the disciplinary authority on 29.07.2006, whereas the show cause notice against the

proposed punishment",,,,,,

was issued on 07.05.2007.,,,,,,

It is submitted by the counsel for the petitioner that the Supreme court has laid down that in absence of any provision for limitation,

the power should",,,,,,

be exercised within a period of six months. In the case of Vikrambhai Maganbhai Chaudhari (Supra), it has been held as

under:-",,,,,,

Ã¢â‚¬Å“10. As rightly observed by the Tribunal, the above sub-Rule (1) of Rule 29 indicates 6 categories of revisional authorities.

If we go further it",,,,,,

shows that while no period is mentioned in sub-clauses (i) to (iv), sub-Clause (v) refers to a period of six months from the date of

order proposed to be",,,,,,

revised. Since order was passed by exercising power under sub-Clause (vi), we have to see whether in the Notification specifying

an authority a time",,,,,,

limit has been mentioned or even in the absence of the same, the outer limit can be availed by exercising power under sub-Clause

(v). According to",,,,,,

learned ASG, there is no need to specify the period in the Notification authorizing concerned authority to call for the record for any

enquiry and revise",,,,,,

any order made under the Rules. We are unable to accept the said claim for the following reasons.,,,,,,

11. It is to be noted that in cases where the appellate authority seeks to review the order of the disciplinary authority, the period

fixed for the purpose",,,,,,

is six months of the date of the order proposed to be revised. This is clear from sub-Clause (v) of sub-Rule 1 of Rule 29. On the

other hand, Clause",,,,,,



(vi) confers similar powers on such other authorities which may be specified in that behalf by the President by a general or special

order and the said,,,,,,

authority has to commence the proceedings within the time prescribed therein. Even though Rule 29(1)(vi) provides that such

order shall also specify,,,,,,

the time within which the power should be exercised, the fact remains that no time limit has been prescribed in the

Notification.",,,,,,

12. We have already pointed out that no period has been mentioned in the Notification. The argument that even in the absence of

specific period in the,,,,,,

Notification in view of Clause (v), the other authority can also exercise such power cannot be accepted. To put it clear, sub-Clause

(v) applies to",,,,,,

appellate authority and Clause (vi) to any other authority specified by the President by a general or special order for exercising

power by the said,,,,,,

authority under sub-Clause (vi). There must be specified period and the power can be exercised only within the period so

prescribed.,,,,,,

13. Inasmuch as the Notification dated 29.05.2001 has not specified any time limit within which power under Rule 29(1)(vi) is

exercisable by the,,,,,,

authority specified, we are of the view that such Notification is not in terms with Rule 29 and the Tribunal is fully justified in

quashing the same. The",,,,,,

High Court has also rightly confirmed the said conclusion by dismissing the Special Application of the appellants and quashing the

Notification on the,,,,,,

ground that it did not specify the time limit. Consequently, the appeal fails and the same is dismissed. No order as to costs.",,,,,,

Thus, if the submission made by the counsel for the petitioner that the power of revision should have been exercised within a

period of six months is",,,,,,

considered, then this Court cannot lose sight of the fact that revisional authority also has a jurisdiction to condone the delay. Since

in the present case",,,,,,

as the power of revision was exercised within a period of 10 months i.e. 4 months after the period of limitation of 6 months, it

cannot be said that the",,,,,,

power was exercised after unreasonable period. Furthermore, as the petitioner has not raised any ground with regard to the period

of limitation,",,,,,,

therefore, this Court is of the considered opinion that the show-cause notice dated 07.05.2007 issued by the revision authority

cannot be quashed on",,,,,,

the ground of limitation.,,,,,,

So far as the question of show-cause notice dated 05.07.2007, on merits is concerned, the petitioner has specifically taken a stand

that the said",,,,,,

exercise was done by the revisional authority at the behest of the higher authorities.,,,,,,

Relevant part of show-cause notice dated 05.07.2007 reads as underÃ¢â‚¬â€‹:-,,,,,,

From the relevant paragraph 3 of the show-cause notice 07.05.2007, it is clear that the revisional authority has specifically clarified

that the power of",,,,,,

revision is being exercised at the behest of the senior officers who have instructed him to review the question of sentence.,,,,,,

Now, the question is whether the power of revision has been exercised by the revisional authority merely on the instructions of the

senior officers or",,,,,,

the findings given by him have some substance.,,,,,,

Rule 29(d) of CRPF Rules, 1955 read as under:-",,,,,,



29(d) The Director General 2[or Additional Director General] or the Inspector-General] or the Deputy Inspector General may call

for the records of,,,,,,

award of any punishment and confirm, enhance, modify or annual the same, or make or direct further investigation to be made

before passing such",,,,,,

orders:,,,,,,

Thus, it is clear that the Director General or Additional Director General or the Inspector General or the Deputy Inspector General

may call for the",,,,,,

records of award of any punishment and confirm, enhance, modify or annual the same or make or direct further investigation to be

made before",,,,,,

passing such orders. Thus, if any officer superior to DIG CRPF had instructed the revisional authority to exercise his power, then it

cannot be said that",,,,,,

it was completely beyond their jurisdiction to issue such instruction.,,,,,,

But the question is as to whether the revisonal authority had applied its own mind or had taken up the proceedings in a

predetermined manner. Two,,,,,,

situations would arise to be adjudicated in the present case which are as follows:-,,,,,,

(i) Whether the findings of fact recorded by the DIG CRPF is borne out from the record or not.,,,,,,

(ii) Whether the punishment imposed by the DIG was a per-determined punishment or it was imposed after independently

considering the allegations,,,,,,

made against the petitioner.,,,,,,

(i) Whether the findings of fact recorded by the DIG CRPF is borne out from the record or not.,,,,,,

Shri Praveen Nevaskar has produced the attested copy of the original copy of the record of the departmental enquiry. This Court

has gone through the,,,,,,

record of the departmental enquiry, the Charge No.1 alleged against the petitioner reads as under:-",,,,,,

Thus, Charge No.1 against the petitioner was that on 27.04.2005 he had not only disobeyed the orders/duties but had also

misbehaved with his senior",,,,,,

officer Subedar Major B.N. Singh had also extended a threat to see him outside the premises and accordingly it was alleged that

conduct of the,,,,,,

petitioner is contrary to Section 11(1) of CRPF Act,1949 and is a serious misconduct inviting punishment under Rule 27 rule

1955.",,,,,,

The evidence of Subedar Major B.N. Singh was recorded. In his evidence, he had specifically stated that the DIG Gwalior Range,

had inquired from",,,,,,

this witness about the whereabouts of the petitioner and accordingly, he instructed Hawaldar Vl B.L. Siroha to communicate to the

petitioner that DIG",,,,,,

is asking for him and accordingly, he should go to his office. Thereafter he went to the STD booth where the petitioner came and

started scolding as",,,,,,

to why he is after him, why he is always making complaint against him. When Subedar Major B.N. Singh replied that he has not

made any complaint",,,,,,

against him and the DIG has called him on his own then, the petitioner started abusing him and also extended a threat that he

would see him.",,,,,,

Thereafter, he came back to his office where the petitioner also followed him and continued to give threatening and also used

abusive language. This",,,,,,

Court has gone through the enquiry report submitted by the enquiry officer. There is completely no whisper about the evidence of

Subedar Major B.N.,,,,,,



Singh/complainant. The enquiry officer has merely stated that some of the other witnesses have not stated about the threat or

abusive language and,,,,,,

therefore, the Charge No.1 was held to be not proved.",,,,,,

Whereas the revisional authority was of the view that in the light of the evidence of Subedar Major B.N. Singh the Charge No.1

was duly proved.,,,,,,

This opinion formed by the revisional authority cannot be said to be contrary to record or perverse. It is well established principle of

law that this Court,,,,,,

cannot substitute its own findings. Once the revisional authority has given certain findings which are not perverse and are based

on some evidence,,,,,,

then it cannot be substituted by the opinion of this Court as this Court cannot act as an appellate court/ authority.,,,,,,

Accordingly, the findings given by the revisional authority that the Charge No.1 was also proved is hereby affirmed.",,,,,,

(ii) Whether the punishment imposed by the DIG was a per-determined punishment or it was imposed after independently

considering,,,,,,

the allegations made against the petitioner,,,,,,

From the relevant part of the show cause notice dated 07.05.2007 which has already been reproduced in previous paragraphs, it

is clear that there",,,,,,

was a direction by the senior officer to review the punishment. It is the submission of the counsel for the petitioner that since the

proposed punishment,,,,,,

of removal from service was already mentioned in the show-cause notice and the same punishment has been imposed therefore,

it was the per-",,,,,,

determined decision. It is further submitted that the basic purpose of show-cause notice after the enquiry report is submitted is to

give an opportunity,,,,,,

to the delinquent officer to represent against the proposed punishment. It is further submitted that removal from service is not the

only major penalty,,,,,,

but major penalty includes a lot of other penalties also and once the senior officers have taken away the discretion of the revisional

authority to impose,,,,,,

any other major penalty then the said action of the revisional authority would be bad in law and even the senior officers cannot

take away his,,,,,,

discretion. The Supreme Court in the case of Director General of Civil Aviation (Supra) has held as under:-,,,,,,

28. In view of the above, the legal position emerges that the authority who has been vested with the power to exercise its

discretion alone can pass the",,,,,,

order. Even senior official cannot provide for any guideline or direction to the authority under the statute to act in a particular

manner.,,,,,,

The petitioner has taken a specific ground with regard to the exercise of revisional power on the orders of the higher officials in the

writ petition which,,,,,,

reads as under:-,,,,,,

Ã¢â‚¬Å“That, while reviewing the order of punishment the respondent No. 3 has done the same at the strength of higher official

and under influence of the",,,,,,

higher official he reviewed and recalled the order of punishment, which is wholly illegal and contrary to law and violative of

principle of natural",,,,,,

justice.Ã¢â‚¬â€‹,,,,,,

The respondents have filed their return and their reply to ground (e) is as under:,,,,,,



Ã¢â‚¬Å“6.5 Reply of ground (E) is that the averments of the petitioner are totally vague and baseless, hence denied. The appellant

authority has issue",,,,,,

show cause notice and observed the principles of natural justice. Thereafter, for the misconduct proved against the petitioner, the

punishment of",,,,,,

removal from service was imposed.Ã¢â‚¬â€‹,,,,,,

Thus, the respondents have not denied or disputed the contention of the petitioner that the question of sentence was

predetermined at the behest of the",,,,,,

seniors officers.,,,,,,

Sr. No.,Punishment,"Subedar

(Inspect

or)","Sub

Inspec

tor","Others

except

Const &

enrolled

followers","Consts

&

enrolled

followers",Remarks

1,"Dismissal or

removal from

the Force",DIGP,DIGP,Comdt.,Comdt.,"To be

inflicted

after formal

department

al enquiry.

2,"Reduction to

a lower time-

scale of pay,

grade, post or

service.",DIGP,DIGP,Comdt.,Comdt.,

3,"Reduction to

a lower stage",DIGP,DIGP,Comdt.,Comdt.,

,"in the tim-

scale of pay



for a

specified

period.",,,,,

4,"Compulsory

retirement",DIGP,DIGP,Comdt.,Comdt.,

5,"Fine of any

amount not

exceeding

one month's

pay and

allowances.",DIGP,DIGP,Comdt.,Comdt.,

6,"Confinement

in the

Quarter

Guard

exceeding

seven days

but not more

than twenty-

eight days

with or

without

punishment

drill or extra

guard fatigue

or other duty.",,,,Comdt.,"To be

inflicted

after formal

department

al enquiry.

7,"Stoppage of

increment",DIGP,DIGP,Comdt.,Comdt.,

8,"Removal

from any

office of



distinction or

special

emolument in

the Force.",DIGP,DIGP,Comdt.,Comdt.,"May be

inflicted

without a

formal

department

al enquiry.

9,Censure,Comdt.,Comdt,"Asstt.

Comdt. or

Coy

Comdr.","Asstt.

Comdt. or

Coy

Comdr.",

10,"Confinement

to Quarter

Guard for not

more

than seven

days with or

without

punishment

or extra

guard fatigue

or other duty.",--,--,--,Comdt.,

11,"Confinement

to quarters

lines, camp,

punishment

drill, fatigue

duties etc.

for a term

not



exceeding

one month.",--,--,--,Comdt.,
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