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M.A.Abdul Hakhim, ]

1. The petitioner is an Association of retired employees of the Respondent No.3.
According to the petitioner, there is discrimination in the matter of

payment of gratuity on the retirement of its members on the ground that the
benefit of increase of ceiling limit of gratuity amount in Section 4(3) of the

Payment of Gratuity Act, 1972 from Rs.3.5 Lakhs to Rs.10 lakhs as per the
Amendment dated 24.5.2010 was not extended to them, though the same

was extended to the employees of several state owned companies, PSUs and
Central Government employees giving retrospective effect of the

Amendment dated 24.5.2010 from 1.1.2006 and 1.1.2007. They were paid gratuity
on the basis of unamended Section 4(3) which fixed the ceiling limit

at Rs.3.5 lakhs.

2. The petitioner Association submitted Exts.P4 and P6 Representations before the
Respondent No.1 in the matter. Since no action was taken by the



Respondent No.1, the petitioner approached this Court and as per Ext.P8 judgment,
this Court directed the Respondent No.1 to consider Exts.P4 and

P6 Representations and in compliance with the directions in Ext.P8 judgment, the
Respondent No.1 passed Ext.P9 order, but rejecting the claim of the

petitioner Association. According to the petitioner, it has filed Ext.P10 Review
Petition seeking to review Ext.P9, the same is pending consideration

before the Respondent No.1 and the Respondent No.1 has been refusing to dispose
of Ext.P10 Review Petition. The petitioner filed this writ petition

seeking to quash Ext.P9 order, to direct the Respondents to sanction Twenty
Months' salary as gratuity to the employees of the Respondent No.3

retrospectively as in the case of PSUs like Exts.P1 and P2, seeking direction to
consider Ext.P10 Review Petition and for other reliefs.

3. Heard the learned counsel for the petitioner, learned Government Pleader
appearing for the Respondents Nos. 1 and 2 and the learned Counsel

appearing for respondents Nos.3 and 4.

4. The issue to be decided in this Writ Petition is, whether the members of the
petitioner Association are entitled to get the benefit of the Amendment

dated 24.5.2010 to Section 4(3) of the Payment of Gratuity Act, increasing the ceiling
limit from Rs.3.5 lakhs to Rs.10 lakhs. Admittedly, the members

of the petitioner Association retired before the date of implementation of the said
Amendment. So, the members of the petitioner were paid gratuity in

accordance with the unamended provision.

5. The Counsel for the petitioner argued that several state owned companies, PSUs
and Central Government employees have given the benefit of the

Amendment retrospectively with effect from 1.1.2006 and 1.1.2007. He referred to
Exts.P1 and P2 in this regard with respect to two of such

establishments. According to him, the Respondent No.3, though fully owned,
controlled and managed by the Respondent No.1/State and a public

Sector Undertaking, has discriminated the members of the petitioner Association in
the matter of granting the benefit of the Amendment increasing the

ceiling limit of gratuity to Rs.10 lakhs. The Representations submitted by the
petitioner were rejected by Ext.P9 order by the Respondent No.1 without

properly considering the contentions raised by the petitioner and hence he prayed
for direction to extend the benefits of Amendment to the members



of the petitioner Association or direction to consider Ext.P10 Petition for Review .

6. On the other hand, the Counsel for the Respondents Nos. 3 and 4 defended the
case arguing that the members of the petitioner who were retired

from the service of the Respondent No.3 are not entitled to claim gratuity on a scale
brought into force by Amendment after their retirement and those

persons were paid gratuity as per the law which was existing as on the dates of their
respective dates of retirement. The Respondent No.3 is not

bound by the action on the part of other establishments extending better terms of
gratuity to their employees. He relied on Section 4 (5) of the

Payment of Gratuity Act in this regard.

7. The Learned Government Pleader also made submissions in support of the
Respondents Nos. 3 and 4 stating that the Respondent No.1 passed

Ext.P9 Order after considering all the relevant inputs and the reasons stated therein
are well founded.

8. I hold that the Respondent No.1 has entered cogent reasons to reject the prayer
of the petitioner. In Ext.P9, the Respondent No.1 has specifically

found that different PSUs have different rates of allowances depending on their
financial status and profitability of the companies and that the

Amendment to Section 4(3) of the Payment of Gratuity Act, 1972 has only
prospective effect from 24.5.2010 and thus rejected the Request of the

petitioner finding that it does not find any justification to agree with the prayer of
the petitioner. I find no reasons to interfere with Ext.P9 Order passed

by the Respondent No.1.

9. Section 4(5) of the Payment of Gratuity Act provides that a€™nothing in this
section shall affect the right of an employee to receive better

terms of gratuity under any award or agreement or contract with the employera€™.
I am of the view that extending better terms of gratuity is

matter to be decided by the employer taking into account several relevant factors.
The employees cannot claim better benefits as of right. Of course,

the employees can negotiate with the employer to persuade the employer to extend
better benefits of gratuity to them. The

Respondent No.3 being public sector undertaking, the petitioner can request the
Respondent No.1 to intervene in the matter to mediate. But even the



Respondent No.1 has no authority to order the Respondent No.3 to extend better
benefits of gratuity. The members of the petitioner were paid

gratuity as per the law prevailing as on the dates of their respective retirements. The
petitioner's demand for retrospective implementation of the

Amendment Act is not supported by any legal ground.

10. In view of Section 4(5), nothing prevents the Respondent No.3 from giving better
benefits of gratuity to its employees if it is doing it willingly. I am

of the view that the Respondent No.3 cannot be compelled to give better benefits of
gratuity to its employees merely because other like employers

have extended better benefits of gratuity to their employees.

11. Even though, the petitioner has submitted Ext.P10 Petition to review Ext.P9
order, I am not inclined to direct the Respondent No.1 to consider the

same. Review like an appeal is a creature of Statute. Power of review cannot be
assumed or presumed or conferred. It is to be expressly conferred

on the authority. Even if it is assumed that the State Government has power to pass
Ext.P9 order, the power to entertain Review is absent. It is well

settled by the decision of the Hon'ble Supreme Court in Haryana State Industrial
Development Corporation Ltd. v. Mawasi & Others [(2012) 7 SCC

200] that power of review is a creature of Statute and no Court or Quasi-judicial
Body or Administrative Authority can review its judgment or order or

decision when it is not legally empowered to do so. In Binabai Bhate v. State of
Madya Pradesh and Ors. [2011 (13) SCC 32], the Hon'ble Supreme

Court held that power of review against an order passed is a creature of the Statute
and since no such power of review is provided for, the High

Court was justified in holding that there could be no review of the order passed. In
the decision of the Hona€™ble Supreme Court in Assistant

Commerical Tax Officer v. M/s. Makkad Plastic Agencies [(2011) 4 SCC 750] it is held
that order of review could be passed only when an express

power is provided in the Statute. In the decision of the Hona€™ble Supreme Court in
Kalabharati Advertising v. Hemant Vimalnath Narichania &

Ors. [2010 (9) SCC 437] it is held that Court cannot confer jurisdiction on any
authority and that conferring jurisdiction on a Court/Tribunal/Authority

is a legislative function and the same cannot conferred either by the Court or by the
consent of parties. The remedy of Review can be invoked only



when it is specifically provided by law. A Writ of mandamus can be issued against an
Authority only if there is a duty on the said Authority and the

Authority has refused to discharge the same. Here, there is no duty on the part of
the Respondent No.1 to consider Ext.P10 Petition for Review.

Hence this Court is not justified to direct consideration of Ext.P10 Petition for review

12. Hence no reliefs can be granted in this Writ Petition. Accordingly, I dismiss this
writ petition.
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