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N. Nagaresh, J.

1. The petitioner seeks to declare that attachment made after mortgage has no
existence in the eye of law and seeks to direct the 1st respondent to efface the
attachment effected after mortgage and to register Ext.P5 Sale Certificate.

2. The petitioner is Axis Bank Limited. One Jeneesh G.J. and Jency availed a loan from
the petitioner-Bank for an amount of ₹32 lakhs in the year 2017. They mortgaged a
property having an extent of 3.10 Ares along with a building situated in Alagappanagar
Panchayat of Thrissur District. The loan repayment was defaulted. The petitioner
initiated proceedings under the Securitisation and Reconstruction of Financial Assets
and Enforcement of Security Interest Act, 2002. Physical possession of the mortgaged
property was taken over invoking Section 14 of the Act, 2002, on 06.03.2020.

3. When the Bank obtained Encumbrance Certificate for the purpose of putting the 
property for sale, the petitioner noted that there is an attachment made at the instance



of the 4th respondent. The mortgaged property was put to sale. Finally, respondents 5
and 6 purchased the property in auction, for an amount of ₹21,50,000/-. The 5th
respondent remitted the entire sale consideration. However, when the petitioner
approached the 1st respondent to register the Sale Certificate, the 1st respondent
refused to do so on the ground that there is an attachment effected over the property.

4. The petitioner states that the Hon’ble Apex Court has held in various judgments that
right of redemption of a secured asset stands extinguished on and from the very date
of publication of public auction notice for sale of the secured asset. A Division Bench of
this Court has held that the sale carried out either under the SARFAESI Act or under the
RDB Act takes precedence over the statutory charges. This Court has also held that
attachments effected subsequent to the mortgage created in favour of the Bank do not
affect the title and ownership of the auction purchaser. Therefore, the 1st respondent
is compellable to register Ext.P5 Sale Certificate.

5. I have heard the learned counsel for the petitioner and the learned Government
Pleader representing respondents 1 to 3. I have also heard the learned counsel for the
4th respondent.

6. The property of Jeneesh G.J. and Jency was mortgaged to the 1st respondent-Bank
on 16.08.2017 as can be seen from Ext.P1. The property, which was given as security to
the petitioner-Bank, was taken possession of by the petitioner invoking the provisions
of the Securitisation and Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002, on 06.03.2020. Ext.P3 Encumbrance  Certificate  would 
indicate  that  there  is  an attachment of property. The said attachment was
subsequent to the mortgage of the property.

7. In Madhan S. v. Sub Registrar [2014 (1) KLT 406], question that came up for
consideration before this Court was whether the attachments effected subsequent to
the creation of equitable mortgage will be effaced after the property is purchased by
another in a sale conducted by the Recovery Officer of the Debt Recovery Tribunal. This
Court held that preponderance of judicial opinion leads to the irresistible conclusion
that the sale of the mortgaged property in favour of the petitioner under Sale
Certificate is free of all encumbrances. The attachments effected subsequent to the
mortgage created in favour of the Bank do not affect the title and ownership of the
petitioner over the subject property. Such attachments have no impact on the sale
conducted by the Recovery Officer and the attachment ceases to have any effect or fall
to the ground the moment the sale is confirmed in favour of the petitioner. Therefore,
this Court directed the Sub-Registrar and the Village Officer to efface the attachments
effected subsequent to the mortgage from the relevant records.
8. In Keechery Service Co-operative Bank Ltd. v. Sajitha Nizar [2020 (5) KHC 231], a 
Division Bench of this Court agreed with the declaration of law in Madhan S. (supra).



Paragraphs 6 and 7 of that judgment read thus:

“6. The issue was again considered by a Division Bench of this Court in an unreported
decision in Ali Asharaf M.M. & another v. Sub Registrar, Thrissur [W.A.No.612 of 2015].
That was a case where the appellants/writ petitioners purchased property in question
in an auction proceedings conducted under the SARFAESI Act. The appellants-
petitioners were constrained to approach this Court by filing W.P.(C)No.23435 of 2014,
from which the said appeal arose, on account of refusal on the part of the Village
Officer to effect mutation of the property purchased by them in the auction under the
SARFAESI Act. The reason for not effecting mutation was an order of attachment
effected by Munsiff Court, Thrissur in respect of the same property. The learned Single
Judge as per judgment dated 13.10.2014 in W.P.

(C) No.23435/2014 directed the writ petitioners to approach Munsiff Court, Thrissur for
vacating the order of attachment in respect of the property purchased by them in the
auction sale conducted under the SARFAESI Act. The Division Bench took note of the
indisputable and undisputed fact that the attachment of the property involved therein
was subsequent to the date of mortgage of the said property with the Bank whose
Authorised Officer conducted the auction proceedings under the SARFAESI Act. In the
said circumstances, the Division Bench, in full agreement with the dictum laid down in
Madhan's case (supra), declared that the attachments effected by the Munsiff Court,
Thrissur after the date of mortgage are invalid and consequently, directed the Sub
Registrar and the Village Officer, concerned to efface the attachments effected after
8.7.2008 that is, the date on which the mortgage of the property was created with the
Bank.

7. In the light of the aforesaid declaration of law by this Court the order of dismissal of
the petition filed for lifting the attachment ordered under Ext.R7(a) viz., Ext.R7(b) by the
Federal Bank would pale into insignificance. We do not find any reason to disagree with
the declaration of law in Madhan's case (supra) which was virtually affirmed by the
Division Bench in Ali Asharaf's case (supra). In the said circumstances and taking note
of the fact that the orders of attachment of the property in question were after the
creation of equitable mortgage of the same with Federal Bank we do not find any
reason to interfere with the impugned judgment passed by the learned Single Judge
following the dictum in Madhan's case (supra), carrying the directions to effect
mutation of the property as also to efface all encumbrance over the property effected
after 27.6.2014, the date on which the property in question was mortgaged with
Federal Bank.”

(underline supplied)

9. In view of the facts of the case and in view of the law laid down by the Hon’ble Apex 
Court and this Court, it is declared that the attachment made after Ext.P1 mortgage has



no existence after the issuance of Ext.P4 sale notification. The 1st respondent is
directed to efface the attachment made/effected after the mortgage and register
Ext.P5 Sale Certificate. This shall be done within a period of one month.

Writ petition is disposed of as above.
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