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Judgement

@JUDGMENTTAG-ORDER

G.C. Mital, J.
After filing a suit for refund of the advance and an equal sum by way of damages and interest for not executing the sale deed

within the specified time can the suit be allowed to be amended to seek decree for specific performance of the contract and claim
the original relief

as an alternative relief in a suit filed by the person who agreed to purchase is the legal issue which we are called upon to
determine on a reference

made by a learned single Judge of this Court. Our answer is that amendment cannot be allowed.

2. Roop Chand Chaudhary on 25-1-1988 agreed to sell his house No. 4, Sector 9-A, Chandigarh to Smt. Ranjit Kumari for Rs.
18,50,000/- and

the former received Rs. 50,000/- as earnest money8. On 27-1-1988 Rs. 1,50,000/- more was received by him on 10-5-1988. By
this time, the

seller had received Rs. 4,00,000/- from the purchaser.
3. The parties mutually agreed to extend the date twice: once to 10-7-1988 and secondly, to 29-7-1988.

4. Smt. Ranjit Kumari, the person who was to purchase the house, filed the suit on 17-8-1988 under Order 37, Rules 1 and 2 of the
CPC (the



Code in short) for recovery of Rs. 8,30,510/- against Roop Chand Chaudhary, the person who was to sell the house. In the break
up, recovery of

double the amount of earnest money/ advance, plus interest at the rate of 18 per cent per annum on the earnest money/advance
was claimed up to

the date of the plaint. She also claimed interest at 18 per cent per annum from 18-8-1988 till the date of decree and realisation.

5. On receipt of notice of the suit, the defendant made an application for leave to defend. It is thereafter that the plaintiff filed an
application u/O. 6

R. 17 of the Code for amendment of the plaint to seek a decree for specific performance and in the alternative, the relief which was
claimed in the

original plaint. The application for amendment was opposed by the defendant. The trial Court, by order dated 28-3-1989, allowed
the

amendment, on the finding that the cause of action would not change, nor would the proposed amendment tantamount to change
the nature of the

suit. It also observed that the Supreme Court has laid down that the amendment can be allowed even if it is proposed to set up a
new case unless

and until it can cause prejudice to the other party for which it cannot be compensated with costs. However, in the order, reference
was also made

to the judgment of S. P. Goyal, J. in Ram Chand v. Karamvir, 1987 PLJ 611.

6. The defendant felt aggrieved and came to this Court in revision under S. 115 of the CPC and the case was placed before J. V.
Gupta, J. on 7-

8-1989 before whom on behalf of the plaintiff reliance was placed on a direct judgment of S. S. Kang, J. in Tarsem Singh v. Daljit
Kaur 1985 PLJ

534 in which the facts were more or less the same. S. S. Kang, J. had set aside the order of trial Court declining the amendment
and allowed the

amendment of the plaint to seek decree of specific performance as the first relief in spite of the fact that in the original suit relief of
recovery of

earnest money/ damages alone was sought. The learned Judge referred the matter to a larger Bench to consider the correctness
of that judgment.

That is how, the case has been placed before us.

7. Having heard the learned counsel at length and on consideration of the judgments cited at the bar, we are of the view that the
correct legal

position is not depicted in Tarsem Singh"s case (supra).

8. The other direct judgment on the point is rendered by J. V. Gupta, J. in Jai Bhagwan v. Raja Ram, 1989 (2) PLR 214, where in
similar

circumstances amendment allowed by the trial Court, for including the relief of specific performance as the first relief in a suit for
return of the

advance and damages was set aside. Therein, the decision in Tarsem Singh"s case (supra) was noticed and distinguished.

9. We have gone through both the decisions of this Court and are of the opinion that both the decisions cannot stand and one has
to be overruled.

In order to resolve the controversy, the matter has to be deeply considered on legal principles.

10. The first case which has some relevance is Ardeshir v. Flora Sassoon, AIR 1928 PC 208 : (26 ALJ 1220). Therein, suit for
specific



performance was filed, but during trial of the suit, the plaintiff gave up the claim for specific performance and limited the relief to the
return of

earnest money/advance and damages. On the facts of the case, it was held that amendment of the suit for specific performance to
claim damages

could not be allowed. That was not a matter of rule, but on the peculiar facts of that case.

11. The next case is K.S. Sundaramayyar Vs. K. Jagadeesan and Another, . There the purchaser filed a suit for specific
performance of contract,

but that relief was declined to him on the ground that before filing the suit, he had sent a registered notice to the seller that since
he (seller) had

failed to perform his part of the contract, he (purchaser) would be entitled to return of advance and equal sum as damages.
Thereafter, another

notice was issued to claim specific performance and the plaintiff withdraw the earlier notice to claim refund and damages. On
these facts, it was

held as under of AIR 1965 Mad 86 :

....It will not be open to a party to a contract, who has once elected to accept the breach assuming there was a breach on the part
of the other

side to cancel that election and treat the contract as if it were subsisting. We regard the notice dated 22-5-1958 as amounting to a
definite

abandonment by the appellant of his right to obtain specific performance of the contract. As pointed out by the Privy Council in
Ardeshir Mama v.

Flora Sasson ILR 52 Bom 597 : AIR 1928 PC 208 the plaintiff in a suit for specific performance should always treat the contract as
still subsisting;

he has to prove his continuous readiness and willingness, from the date of the contract to the time of the hearing of suit, to perform
his part of the

contract and a failure to make good that case would undoubtedly lead to a rejection of his claim for specific performance. Where,
therefore, a

party to a contract of sale made a claim for damages, on the footing of its breach by the other party it would amount to a definite
election on his

part to treat the contract as at an end and thereafter no suit for specific performance could be maintained by him, for, by such
election, he had

disabled himself from making the averment that he had always been ready and willing to perform his part of the contract.

In spite of the fact that a suit for specific performance was filed, the relief was denied on the ground that before filing the suit, the
plaintiff had

elected his remedy to claim return of advance and damages and this could be done only on treating the contract as at an end,
disentitling the

plaintiff to claim relief of specific performance. This case will have bearing on the decision of the point involved before us. Similar
view has been

taken in Hari Krishna Agarwala Vs. K.C. Gupta, and Ayissabi Vs. Gopala Konar, .

12. Then we have the Supreme Court decision, Prem Raj Vs. D.L.F. Housing and Construction Pvt. Ltd. and Another, . This case
is also

important for the decision of the point involved. Here, the person, who was to purchase, filed a suit for declaration that the contract
of sale against

him was void and inoperative, having been obtained by undue influence. At the same time, the alternative prayer in the suit was for
grant of a



decree of specific performance of the same contract. It was ruled as follows AIR 1968 SC 1356 :

..... So far as the relief of specific performance is concerned, the matter must be examined in the light of the provisions of the
Specific Relief Act. In

this connection reference may be made to S. 37 of the Specific Relief Act (Act No. 1 of 1877) which is to the following effect :

"A plaintiff instituting a suit for the specific performance of acontract in writing may pray in the alternative that, if the contract
cannot be specifically

enforced, it may be rescinded and delivered up to be cancelled, and the Court, if it refuses to enforce the contract specifically may
direct it to be

rescinded and delivered up accordingly."

"It is expressly provided by this section that a plaintiff Suing for specific performance of the contract can alternatively sue for the
rescission of the

contract but the converse is not provided. It is, therefore, not open to a plaintiff to sue for rescission of the agreement and in the
alternative sue for

specific performance. S. 35 of the Specific Relief Act, 1877 states that the principles upon which the rescission of a contract may
be adjudged.

But there is no provision in this section or any other section of the Act that a plaintiff suing for rescission of the agreement may sue
in the alternative

for specific performance. In our opinion, the omission is deliberate and the intention of the Act is that no such alternative prayer is
open to the

plaintiff. This view is borne out by the following passage in ""Fry on Specific Performance, 6th Edition, p. 493" :--

"It remains to remark that the plaintiff, bringing an action for the specific performance of a contract, may claim in the alternative
that, if the contract

cannot be enforced, it may be rescinded and delivered up to be cancelled, provided that the alternative relief is based on the same
state of facts,

though with different conclusions as to law. When the action is brought by the vendor, and the purchaser has been in possession,
this alternative

claim may embrace an account of the rents and profits. But for the reason already stated, a suit to set aside a transaction for fraud
or, in the

alternative, for sepcific performance of a compromise could not be sustained in the Court of Chancery. And notwithstanding the
provisions of the

Rules of the Supreme Court as to alternative claims for relief, it seems probable that the same conclusion would still be arrived at,
on the ground

that the claims were inconsistent and embarrassing.

The same principle is enunciated in Cawley v. Poole (1863) 71 ER 23 in which it was held by the Court of Chancery that in a case
where a bill

alleges a judgment obtained by fraud, and a subsequent compromise, and seeks to set aside the whole transaction on the ground
of fraud, or in

default to have the compromise carried out, and the Court is of opinion that the case of fraud fails, it will not enforce the
compromise, but the

whole bill must be dismissed."

It is important to note from the above quotation that while a suit to claim relief of specific performance with alternative relief of
declaration/damages



is permissible, converse is not true. The reason given by the Supreme Court is that one can claim damages only on rescission of
agreement, but the

relief of specific performance cannot be granted on rescission of the agreement. While coming to the aforesaid conclusion, a
reference was made

to S. 37 of the (old) Specific Relief Act which is equivalent to S. 29 of the (new) Specific Relief Act, 1963. Therefore, the aforesaid
decision

would be applicable to the facts of the instant case also.

13. Then we have another decision of the Supreme Court recorded in Jawahar Lal Wadhwa and Another Vs. Haripada
Chakroberty, , the

following passage of which gives guidelines to us AIR 1989 SC 610 :

..... It is settled in law that where a party to a contract commits an anticipatory breach of the contract, the other party to the contract
may treat the

breach as putting an end to the contract and sue for damages, but in that event he cannot ask for specific performance. The other
option open to

the other party, namely, the aggrieved party, is that he may choose to keep the contract alive till the time for performance and
claim specific

performance, but, in that event, he cannot claim specific performance of the contract unless he shows his readiness and
willingness to perform the

contract.

Keeping in view the two decisions of the Supreme Court, we are of the opinion that the only conclusion is that once a suit for return
of the earnest

money/advance or grant of damages is filed, such a plaintiff disentitles himself to the alternative relief of specific performance even
if claimed in the

suit. If that is so, he cannot be allowed to amend his plaint later on to claim specific performance of the contract as the first relief
and return of

earnest money/advance and/or damages as an alternative relief. This is primarily on the rule that a claim for return of earnest
money/advance and/or

damages can be based on repudiation of the contract for one reason or the other and once the contract is repudiated, the relief of
specific

performance would not be available either as an alternative relief as was held in Prem Raj"s case (supra) by the Supreme Court,
nor would such a

relief be admissible by amendment as is sought to be done in this case.

14. Accordingly, we are of the view that the decisions rendered in Sundaramayyar"s case, Hari Krishna's case Ayissabi's case
(supra), and a

decision rendered by J. V. Gupta, J. in Jai Bhagwan'"s case (supra) are in consonance with the Supreme Court decisions and lay
down correct law

and the decision rendered by S. S. Kang, J. in Tarsem Singh"s case (supra) does not lay down the correct law and we overrule the
same.

15. We have carefully gone through the decision in Tarsem Singh"s case (supra) and on the facts of that case, amendment could
not be allowed in

view of the decision referred to and followed by us. There is hardly any distinguishing feature. The bare facts are the same,
namely, that originally a

suit for return of the earnest money and damages was filed and later on amendment was sought to claim a decree for specific
performance and in



the alternative for return of the earnest money and payment of damages. Hence, there is no option left, but to overrule the decision
rendered in

Tarsem Singh"s case (supra).

16. On behalf of the plaintiff, reliance was placed on Gajanan Jaikishan v. Prabhakar Mohanlal, 1990 SC (1) RCR 229 a Supreme
Court decision

and Joga Singh Vs. Pakhar Ram, a decision of this Court to the effect that in case, in a suit for specific performance an averment
required by S. 16

of the Specific Relief Act is not made in the plaint by oversight, amendment should be granted to add the averment so that the
cause of action for

claiming specific performance may be completed. Both these decisions have nothing to do with the point which arises before us.
They are,

therefore, of no help in settling the legal issue in controversy before us.

17. It was then argued on behalf of the plaintiff that in revisional jurisdiction, this Court should not interfere as the case does not fall
within the

parameter of the provisions of S. 115 of the Code.

18. It is not disputed that if a subordinate Court exceeds its jurisdiction or commits illegality in the exercise of its jurisdiction, this
Court in revisional

jurisdiction can set the matter right in case manifest injustice is going to be caused to the aggrieved party by such an order. Even
in Tarsem Singh"s

case (supra), relied upon by the plaintiff, there was interference by this Court in revision and so was in Jai Bhagwan"s case
(supra). Therefore, the

argument which has been raised in this behalf does not stand in our way to grant relief to the revision-petitioner, because if the suit
for specific

performance is alowed to continue, when such a relief cannot be ultimately allowed, it is certainly going to cause manifest injustice
to the petitioner.

19. For the reasons recorded above, we allow the revision and after setting aside the order of the trial Court, allowing the
amendment, the

application for amendment of the plaint is dismissed, leaving the parties to bear their own costs in this revision.

20. In case the plaintiff filed the amended plaint with additional Court-fee after the grant of application for amendment of the plaint
by the trial

Court, the additional Court-fee paid by the plaintiff would be refunded to her. The trial Court would issue the refund order.

21. Revision allowed.
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