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Judgement

T.P.S. Mann, J.

Suit for recovery filed by the plaintiff-respondent was decreed by the trial Court
which judgment and decree was upheld by the lower appellate Court when it
dismissed the appeal filed by the defendant-appellant, who is now before this Court
by way of second appeal filed u/s 100 of the Code of Civil Procedure. The
defendant-appellant has admitted the execution of the pronote and receipt of
consideration. However, he has taken the plea of having repaid the money in the
presence of Laxmi Narain, Jai Bhagwan, Balwan Singh and others and after receiving
the said money, the plaintiff had executed a receipt in that regard. However, the
defendant-appellant while examining the aforementioned three persons as DW1,
DW2 and DWS3 respectively, did not confront them about the receipt said to have
been executed by the plaintiff-respondent. Even while appearing as his own witness,
the defendant did not exhibit the receipt. Under these circumstances, the receipt
remained only as a mark on the file of the case.

2. Learned Counsel for the defendant-appellant has submitted that during the

pendency of the suit, an application was filed by him for obtaining the specimen
signatures of the plaintiff which application was allowed and the specimen



signatures were obtained and sent for comparison, and the Handwriting Expert,
after examining the specimen signatures and the questioned signatures of the
plaintiff-respondent on the receipt in question came to the conclusion that they
were of the same person. After the report of the Handwriting Expert was received
and placed on the file, the plaintiff filed an application for removal of the said report
from the file which application was allowed. As the plaintiff had not challenged the
order of the trial Court while directing him to give his specimen signatures for
comparison and the report of the Handwriting Expert had come in that regard, it
could not be said that the plaintiff had not executed the receipt and, therefore, the
Courts below have erred in decreeing the suit filed by the plaintiff-respondent.

3.I have heard Learned Counsel for the defendant appellant.

4. It is true that the plaintiff-respondent had not challenged the order passed by the
trial Court on 16.1.2007 while directing him to give his specimen signatures and
after obtaining the specimen signatures and sending them for comparison, the
Handwriting Expert had given a report against the plaintiff. The fact, however,
remains that after the report had been received, it was ordered to be removed off
the record by the trial Court vide order dated 16.2.2011. The said order had never
been challenged by the defendant-appellant. Therefore, under these circumstances,
it could not be said that the plaintiff-respondent had executed a receipt which could
be termed as legal so as to absolve the defendant from its liability of repaying the
amount specified on the pronote. In view of the above, no case for interference in
the judgments passed by the Courts below is made out. The appeal is without any
merit and, accordingly, dismissed.
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