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Judgement

Robert Stuart, C.J.
I doubt very much whether this appeal lies. The original trial took place before Mr.
Liston, the Deputy Commissioner of Jhansi, and, as directed by Section 36 of the
Criminal Procedure Code, the sentence was confirmed by Mr. Webster, the
Commissioner, who, by Resolution of the Government, North-Western Provinces, of
1862, has the powers of a Sessions Judge, and to whom Mr. Liston is subordinate.
But neither Section 36 nor any other provision of the chapter, ch. iv, of which it
forms part contains anything respecting an appeal from such a conviction and
sentence to this Court.

2. By Section 270 * of the Code it is provided that any person convicted on a trial
held by an officer invested with the powers described in Section 36 may appeal to
the High Court, but that no appeal in such case shall lie to the Court of Session. This
would apply to the present case if the procedure had stopped with the trial before
Mr. Liston, the Deputy Commissioner; but the peculiarity is that here the sentence
was confirmed by the Commissioner, as it had to be by law, and it would seem
anomalous to allow an appeal to the High Court from a conviction and sentence by
an inferior Court like that of a Deputy Commissioner over the head of, and in fact
ignoring what had been done by, the superior officer, the Commissioner. The last
provision of Section 270 [q.v. Supra, II All. 53.] allows a sentence of an Assistant
Sessions Judge to be appealed to the High Court, a provision which has obviously no
application to such a case as this.



3. The only other section respecting appeals to the High Court on convictions on a
criminal trial is Section 271 [q.v. Supra, II All. 39.], which provides that any person
convicted on a trial held by a Sessions Judge may appeal to the High Court. But
neither does this section apply to a case like the present, for here the trial was not
by the Sessions Judge, but an inferior officer, and the Commissioner, who no doubt
had the powers of a Sessions Judge, simply confirmed the sentence.

4. Under these circumstances I would have felt disposed to refer the case to a Full
Bench with the question whether the appeal to this Court lies. But it would appear
that the practice of this Court has been to entertain these appeals whether the
sentence was confirmed by the Sessions Judge or not, and a list of cases, going over
a period of three years, has been supplied me by the Office in which the appeals
were entertained and apparently without objection. No such cases have come
before my self, and the question does not appear to have been raised before any
other Judge, the validity of the appeal having apparently been assumed. For myself I
confess that I doubt the legality of the procedure. It may have been intended to
allow an appeal to this Court in such a case as the present, but that intention does
not in my opinion appear from the sections of the Code of Procedure to which I have
referred. In deference, however, to the practice of the Court, or such practice as the
Court has, tacitly at least, sanctioned, I refrain from making any order calling it in
question, especially as such practice is on the side of the right of appeal in a criminal
case, which I consider ought always, if possible, to be favoured.
5. In the present case the appeal is dismissed and the conviction and sentence
affirmed.

*Appeals by persons convicted by officers invested u/s 36.

[Section 270:--Any person, convicted on a trial held by any officer invested with the
power described in section thirty-six, may appeal to the High Court, if it appear from
the sentence awarded that such officer was in such trial exercising such special
powers.

No appeal in such case shall lie to the Court of Session.

Appeals from convictions of Assistant Sessions Judges.

Any person convicted by an Assistant Sessions Judge may appeal to the Sessions
Judge if the sentence appealed against does not exceed three years'' imprisonment.
A sentence of an Assistant Sessions Judge confirmed, u/s eighteen, by the Sessions
Judge may be appealed to the High Court]
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