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Judgement

Banerji and Tudball, J).

This appeal arises out of a suit for sale upon a mortgage of the 26th of January,
1850. The question to be decided is whether the suit is barred by limitation. The
mortgage deed provided that the mortgagee was to take possession and
appropriate the rents and profits in lieu of interest. It has been found by the court
below that in pursuance of this clause in the mortgage deed the mortgagee was in
possession till the year 1889, when he was dispossessed. It is argued that the claim
had become time-barred before Act XV of 1877 came into operation, and, therefore,
the plaintiff was not entitled to the benefit of Section 31 of the Limitation Act of
1908. Section 21 of Act IX of 1871 gave a fresh start for the computation of limitation
from the date of payment of interest as such. The realization of rents and profits in
lieu of interest was equivalent to the receipt of interest as such under the terms of
the mortgage and, therefore, u/s 21 of Act IX of 1871, the plaintiff was entitled to
compute limitation from the year 1889, up to which year he has been found to have
received interest. Before that date Act XV of 1877 had come into operation.
Therefore in accordance with the provisions of Section 31 of Act IX of 1908 the
plaintiff was entitled to bring his suit within two years of the date on which that Act
came into force. The suit having been brought on the 10th January, 1910, was well
within time. The only point raised therefore fails. We dismiss the appeal with costs.
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