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Judgement

Spankie, J.
A preliminary objection was taken that the Subordinate Judge had dismissed the
suit, and that there should have been an appeal as from a decree in an original suit,
whereas the present appeal had been entered as a first appeal from an order. The
Subordinate Judge has certainly made use of the words "dismiss," but it is clear from
his direction that the plaint was to be given back, that he stopped and intended to
stop from further hearing of the suit, when he discovered that he had no
jurisdiction. He, therefore, when he returned the plaint to be presented in the
proper Court, was acting u/s 57, Clause (c), Act X of 1877. It may be that the section
contemplates a return of the plaint, should error be patent, when it is first
presented, but there is nothing in the wording of the section which forbids the
return of the plaint at a later stage in the case, and it has been so held in former
cases. An order returning a plaint u/s 57 of the Act is appealable u/s 588 of the Code,
and it does not come within the definition of the decree in the amended Act, which
appears to have come into force on the 29th July last. We see no reason to doubt
that the appeal has been properly instituted as a first appeal from an order.
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