~I C : Sol Infotech Pvt. Ltd.
courtjfikutchehry ompany: Sl Infotech Py

Website: www.courtkutchehry.com
Printed For:
Date: 12/11/2025

(2013) 05 GUJ CK 0024
Gujarat High Court
Case No: Tax Appeal No. 915 of 2012

Commissioner of
APPELLANT
Income Tax

Vs
Tripti Menthol

) RESPONDENT
Industries

Date of Decision: May 7, 2013
Acts Referred:

* Income Tax Act, 1961 - Section 260F, 260F
Citation: (2013) 217 TAXMAN 102
Hon'ble Judges: Sonia Gokani, J; Akil Kureshi, ]
Bench: Division Bench

Advocate: Mauna M. Bhatt, for the Appellant;

Judgement

@JUDGMENTTAG-ORDER

Sonia Gokani, J.

Aggrieved by the order of the income tax Appellate Tribunal dated 22-06-2012, this
tax appeal is preferred u/s 260F of the income tax Act ("the Act" hereinafter)
proposing following questions of law for our consideration:

1. Whether the Appellate Tribunal has substantially erred in upholding the decision
of CIT(A) in holding that the amount of Rs. 1,09,85,482/- received by the assessee on
account of Excise Duty Refund is a capital receipt and not liable to tax under the
income tax Act, by relying on the judgment of Hon"ble High Court of Jammu &
Kashmir in the case of Shree Balaji Alloys Vs. Commissioner of Income Tax and
Another, ignoring the fact that the said receipts are not earned from manufacturing
activity?

2. Whether the Appellate Tribunal has substantially erred in not appreciating the
judgments of Hon"ble Supreme Court of India in the case of M/s. Sahney Steel and




Press Works Ltd., Hyderabad etc. etc. Vs. Commissioner of Income Tax, Andhra
Pradesh-I, Hyderabad, , wherein it wash led that such receipt to be the revenue

receipt inasmuch as in that case payments were made only after the industries had
been set up and payments were not made for purpose of setting up of industries?

We have heard learned counsel Mr. Bhatt for the revenue and examined the
material on record with his assistance. The only question that requires to be
addressed to as to whether the sum received by the assessee on account of the
excise duty refund as held by the Tribunal is a capital receipt and not liable to tax
requires any interference.

2. As can be noted from the material on the record, the Tribunal has sought to rely
upon the decision of the High Court of Jammu and Kashmir followed in case of this
very assessee for the assessment year 2007-08. In earlier years the Tribunal relied
on the decision of Jammu and Kashmir High Court in case of Shree Balaji Alloys Vs.
Commissioner of Income Tax and Another, wherein the Court has held that excise
duty refund received is in the nature of capital receipt and is not exigible to the tax.
It would be apt to reproduce some of the relevant observations made by the High

Court:

30. Considered thus, the paramount consideration of the Central Government in
providing the incentives to the new industrial units and substantial expansion of the
existing units, was the generation of employment through acceleration of industrial
development, to deal with the social problem of unemployment in the State,
additionally creating opportunities for self-employment, hence a purpose in public
interest.

31. In this view of the matter, the incentives provided to the industrial units, in terms
of the new industrial policy, for accelerated industrial development in the State, for
creation of such industrial atmosphere and environment in the State, for creation of
such industrial atmosphere and environment, which would provide additional
permanent source of employment to the unemployed in the State of Jammu and
Kashmir, were in fact, in the nature of creation of new assets of industrial
atmosphere and environment, having the potential of employment generation to
achieve a social object. Such incentives, designed to achieve public purpose, cannot,
by any stretch of reasoning, be construed as production or operational incentives
for the benefit of assessees alone.

32. Thus, looking to the purpose, of eradication of the social problem of
unemployment in the State by acceleration of the industrial development and
removing backwardness of the area that lagged behind in industrial development,
which is certainly a purpose in the public interest, the incentives provided by the
office memorandum and statutory notifications issued in its behalf, to the
appellants-assessees, cannot be construed as mere production and trade incentives,
as held by the Tribunal.



33. Making of additional provision in the scheme that incentives would become
available to the industrial units, entitled thereto, from the date of commencement of
the commercial production, and that these were not required for creation of new
assets cannot be viewed in isolation, to treat the incentives as production incentives,
as held by the Tribunal, for the measure so taken, appears to have been intended to
ensure that the incentives were made available only to the bona fide industrial units
so that larger public interest of dealing with unemployment in the State, as
intended, in terms of the Office Memorandum, was achieved.

34. The other factors, which had weighed with the Tribunal in determining the
incentives as production incentives may not be decisive to determine the character
of the incentive subsidies, when it is found, as demonstrated in the Office
Memorandum, amendment introduced thereto and the statutory notification too
that the incentives were provided with the object of creating avenues for perpetual
employment to eradicate the social problem of unemployment in the State by
accelerated industrial development.

35. For all what has been said above, the finding of the Tribunal on the first issue
that the excise duty refund, interest subsidy and insurance subsidy, being against
the law laid down by the Hon"ble Supreme Court of India in M/s. Sahney Steel and
Press Works Ltd., Hyderabad etc. etc. Vs. Commissioner of Income Tax, Andhra
Pradesh-I, Hyderabad, and Commissioner of Income Tax, Madras Vs. Ponni Sugars
and Chemicals Ltd., .

3. Against such decision of the Tribunal, based on the ratio of the High Court of
Jammu and Kashmir given in the case of this very assessee in the earlier assessment
year, no other material is brought on the record for the Court to give any contrary
findings. Under the circumstances, we hold such refund as the capital receipt not
exigible to the tax when the Tribunal on a detailed examination of such is has held
in favour of the assessee and against the department. Tax appeal, consequently is
dismissed.
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