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Judgement

Mr. K.S. Jhaveri, J. - By way of these appeals, the appellant-revenue has challenged
the judgment and order dated 18.02.2005 passed by the Income-tax Appellate
Tribunal, Ahmedabad Bench ''B'' in ITA No. 2723/Ahd/2000 and 2724/Ahd/2000 for
the assessment years 1996-97 and 1997-98.

2. These matters were admitted by this Court for consideration of the substantial
question of law as to whether the Appellate Tribunal was right in law and on facts in
upholding the addition on account of revenue expenditure capital in nature u/s 37
of the Income Tax Act, 1961.

3. The assessee had claimed expenditure of Rs. 37,04,458/- as revenue expenditure. 
During the course of assessment proceedings, the A.O observed that the said 
expenditure was towards acquisition of a capital expenditure and therefore not



entitled to deducted as revenue expenditure. On appeal the CIT (Appeals) deleted
the addition to the extent of the said amount and sustained the remaining addition.
On further appeal, the Tribunal upheld the decision of CIT(A) with regard to interest
payment to the tune of Rs. 37,04,458/- and deleted the remaining addition.

4. Being aggrieved and dissatisfied with the impugned orders passed by the
Tribunal, the revenue has preferred the present Tax Appeals for consideration of the
aforesaid substantial question of law.

5. Ms. Mauna Bhatt, learned advocate appearing for the revenue submitted that the
Tribunal has erred in upholding the decision of CIT(A) with regard to deleting the
addition on account of revenue expenditure being capital in nature. She submitted
that the assessee itself had debited the same as capital expenditure in its books of
accounts and therefore it cannot change its stand later on. Relying upon a decision
of the Apex Court in the case of Commissioner of Income Tax, Central, Bombay v.
Jalan Trading Co. P. Ltd reported in (1985) 155 ITR 536 (SC) wherein it is held that
since the assessee was a new company and it had no other business and it acquired
under the assignment the right to carry on the business of sole selling agency on a
long term basis subject to renewal of the agreement stipulating to pay 75 per cent
of its annual net profits the expenditure was made for the initial outlay and a capital
asset was acquired thereby, Ms. Bhatt submitted that the Tribunal has erred in
upholding the order passed by CIT(A).
6. Mr. Hardik Vora, learned advocate appearing for the assessee supported the
impugned order and submitted that the same having been passed in accordance
with law does not call for any interference by this Court. He has submitted that in
the assessment years 1996-97 and 1997-98 the assessee had claimed expenses to
the tune of Rs. 99,18,607/- and Rs. 97,62,536/- respectively as revenue expenditure
and that the assessee had initially capitalized these expenses in the books of
account which was duly audited by the Chartered Accountant. He submitted that
while filing return of income the assessee claimed the amounts as allowable
expenditure. He has relied upon the decision of this Court in the case of
Commissioner of Income Tax v. Ghanshyam Steel work Ltd. reported in (2010) 195
Taxman 180 (Guj) wherein it is held that in a case of new unit being merely an
expansion of the existing business of the assessee and not setting up of a new
business the expenses incurred in that regard were allowable as revenue expenses
under Section 36(1)(iii) or Section 37.
7. Heard learned advocates for both the sides. The main ground for disallowance of
the expenses by the Assessing Officer was that the said expenses were capitalized in
the books of accounts of the assessee. The Tribunal has relied upon a decision of the
Tribunal in the case of United Phosphorus Ltd. and observed that merely because
the expenses have been capitalized in the books of account, the same cannot be a
final wording in the tax proceedings unless these entries of books of account are in
consonance with the IT provisions.



8. The facts in the case of Ghanshyam Steel Work Ltd (supra) are quite similar. This
Court in the said case observed as under :

"7. Thus, both, the Tribunal as well as Commissioner (Appeals), have recorded
concurrent findings of fact and come to the conclusion that the so called new unit
was merely an expansion of the existing business of the assessee and was not
setting up of a new business and as such the expenses incurred in this regard were
allowable as revenue expenses. Considering the fact that the Assessing Officer had
not considered the claims of each of the items of expenditure incurred by the
assessee from the angle as to whether the same were in the nature of revenue or
capital expenditure, the matter has been restored to the Assessing Officer to look
into the nature of the expenses and consider as to whether the same are allowable
under Section 36(1)(iii) or Section 37 of the Act. In the circumstances, no infirmity
can be found in the approach adopted by Commissioner (Appeals) as confirmed by
the Tribunal so as to warrant interference. No question of law, much less any
substantial question of law, can be stated to arise from the impugned order of the
Tribunal."
9. In the present case also there seems to be an expansion in the existing unit of
business. The issue in the present case is squarely covered by the decision of this
Court in the aforesaid case. We therefore do not find any infirmity in the order
passed by the Tribunal so as to warrant interference.

10. In the premises aforesaid, the question raised in the present appeals are
therefore answered in favour of the assessee and against the revenue. The
impugned order passed by the Tribunal is confirmed. Appeals are dismissed
accordingly.
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