o Company: Sol Infotech Pvt. Ltd.
COU mku‘tChehry Website: www.courtkutchehry.com
Printed For:

Date: 06/11/2025

(2007) 06 KL CK 0056
High Court Of Kerala
Case No: Criminal Appeal No. 1282 of 2004 (C)

State of Kerala APPELLANT
Vs
Kunjunni and Others RESPONDENT

Date of Decision: June 25, 2007
Acts Referred:
¢ Criminal Procedure Code, 1973 (CrPC) - Section 313(1), 378(1)
» Penal Code, 1860 (IPC) - Section 143, 147, 149, 427, 447
Hon'ble Judges: V. Ramkumar, J
Bench: Single Bench
Advocate: Government Pleader, for the Appellant; Tony Mathew, for the Respondent

Final Decision: Dismissed

Judgement

@JUDGMENTTAG-ORDER

V. Ramkumar, J.

In this Appeal filed u/s 378(1) Cr.P.C. the State challenges the judgment dated 14-8-2000
in C.C. 155 of 1995 on the file of the J.F.C.M., Cherthala acquitting the 20 accused
persons of the charge for offences punishable under Sections 143, 147, 447, 427 and
506(ii) read with Section 149 I.P.C.

2. The case of the prosecution can be summarised as follows:

On 24-8-1994 at about 7 a.m. in Pallippuram Village accused Nos. 1 to 20 out of their
enmity towards P.W.1 and others formed themselves into an unlawful assembly armed
with deadly weapons like chopper, spade, crowbar, iron rodsetc. and in furtherance of
their common object to cause loss and damage to P.W. 1, criminally trespassed into the
courtyard of P.W. 1"s house bearing No. 11/767 of Pallippuram Panchayath and destroyed
the hen coop, the shed for keeping ducks, the laundry stone made of granite and the
boundary fence on the north Crl. Appeal No. 1282 of 2004 western corner of the property



and also criminally intimidated P.W. 1 by brandishing the above deadly weapons causing
fear of death and P.W. 1 sustained a loss to the tune of Rs. 2,000/-. The accused have
thereby committed offences punishable under Sections 143, 147, 447, 427 and 506(ii)
read with Section 149 I.P.C.

3. On the accused pleading not guilty to the charge framed against them by the court
below for the a forementioned offences, the prosecution was permitted to adduce
evidence in support of its case. The prosecution altogether examined 7witnesses as
P.Ws. 1 to 7 and got marked 5 documents as Exts.P1 to P5.

4. After the close of the prosecution evidence, the accused were questioned u/s 313(1)(b)
Cr.P.C. with regard to the incriminating circumstances appearing against them in the
evidence for the prosecution. They denied those circumstances and maintained their
innocence.

5. On being called upon to enter on their defence and to adduce any evidence in support
thereof , the accusedexamined one witness as D.W 1. Exts. D1 to D7 were also got
marked on their side Crl Appeal No. 1282 of 2004.

6. The learned Magistrate, after trial, as per judgment 14-8-2000 acquitted all the accused
of the offences charged against them. It is the said judgment which is assailed in this
appeal by the State.

7. | heard Adv. Sri. K.S. Sivakumar, the learned Public Prosecutor in support of the
Appeal and Adv. Sri. Vijayabhanu, the learned Counsel who defended the
respondents/accused.

8. The only point which arises for consideration in this appeal as to whether the judgment
appealed against is sustainable or not"

THE POINT:

9. After an anxious re-appraisal of the oral and documentary evidence in the case and
after hearing the arguments on either side, | do not find any good ground to interfere with
the judgment under appeal.

10. P.Ws. 1 to 4 are the occurrence witnesses of whom P.W. 4 turned hostile to the
prosecution. P.W. 1 is the first in formant. Even though he would depose that he had
lodged apreviously prepared written complaint, Ext. P1 F.l. statement shows that he went
to the police station and gave a statement which was recorded by P.W. 6. Going by the
F.l. statement the Crl. Appeal No. 1282 of 2004 seven named accused persons and 25
identifiable persons totaling to 32 in number allegedly committed the offence. But while in
the witness box, P.W. 1 would say that there were only 20 assailants. He would further
say that he knew the names of all the 20 assailants. But in Ext. P1 he has given the
names of Al to A7 only. P.W. 1 confessed that A8 is none other than his paternal uncle"s



son and A8 was one among the 20 assailants Still P.W. 1 did not mention his name in the
F.l. statement. P.W.1 was unhappy over the sale of the disputed property by them other
of A8 in favour of Al. That property was earlier in the enjoyment of P.W. 1 as a
mortgagee. This was the motive which P.W. 1 had towards the accused. His testimony
was not accepted by the trial court.

11. P.W. 2 is the wife of P.W. 1. According to her, 15 people from the neighbourhood had
witnessed the occurrence. But none of them was cited by the prosecution nor examined
as a prosecution witnesses. Going by her 161 statement both P.Ws 3 and 4 had seen the
occurrence. But when examined before Court P.W 2 denied having given such a
statement to the police. She frankly confessed that she did not clearly see the acts
committed by the accused persons. She had no case before the Crl. Appeal No. 1282 of
2004 police that she was intimidated by brandishing a chopper. But she came out with
such an improved version before court.

12. P.W.3 who claimed him self to be the branch committee member of the local C.P.I.
(M) would claim to havecome there to talk about the property dispute and would assert
that P.W. 4 was also there and both of them had seen the occurrence. But P.W. 4 did not
support the said version. P.Ws. 1 and 2 have no case that either P.W. 3 or P.W. 4 was
present at the time of occurrence. The learned Magistrate who had the unique advantage
on seeing the witnesses and assessing their credibility was not inclined to believe P.Ws.
1 to 4. | do not find any infirmity in the appreciation of the oral evidence of the prosecution
witnesses by the trial court.

Under these circumstance, | find no good ground to interfere with the order of acquittal
recorded by the trial court. This Appeal which is devoid of any merit is accordingly
dismissed.
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