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Final Decision: Allowed

Judgement
T.S. Krishnamoorthy lyer, J.
This is an appeal by the defendant in O.S. 415 of 1961 on the file of the Munsiff's Court, Payyannur and it

arises out of a suit for recovery of possession of the plaint property from the defendant on the ground that the property belongs to
the tarwad of

the plaintiffs. The defendant is the son of Kannan who is now dead and who was the prior karnavan of the plaintiffs" tarwad. It is
alleged by the

plaintiffs that the karnavan had by Ex. A-1 released his interest in the tarwad property in favour of the plaintiffs The karnavan had
executed a

registered kuzhikanam of the plaint property in favour of the defendant by Ex. B-1 dated 2-9-1953. The defendant claims
possession on the basis

of Ex. B-1. Though the trial court dismissed the suit, the learned judge in appeal allowed the same and the second appeal is
directed against the

judgment and decree of the court below. The courts below have found that Ex. A-1 was not acted upon and did not take effect. It
was also found

by the appellate judge that Ex. B-1 is not valid, in that it does not conform to the provisions of the Madras Marumakathayam Act.
These two

findings are in my view right and have only to be confirmed.

2. At the same time, | am of the view that it is not possible for the plaintiffs to recover possession of the property from the
defendant. The



defendant claims to be in possession of the property on the basis of Ex B-1. After the death of Kannan, subsequent to the Hindu
Succession Act

his interest in the tarwad property will devolve on his heirs the defendant being a heir of Kannan. The possession of the defendant
of the plaint

schedule property must, therefore, be treated as a possession of co-owner along with the remaining members of the tarwad in
which case it is not

possible for the members of the tarwad to recover possession of the property from the defendant. His possession as a co-owner
will be

considered to be a possession not only on his behalf but on behalf of all members of the tarwad. The remedy is only to institute a
suit for partition.

1, therefore, set aside the decree and judgment of the court below and dismiss the suit of the plaintiff. The appeal is thus allowed.
The parties will

bear their costs throughout.
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