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Judgement

1. THESE appeals arise out of the same decision of the District Forum and hence were heard together and are being
decided by this common

order.

2. THE complainant had booked a Maruti Car with the Opposite Parties on 23.10.1986 by depositing a demand draft for
Rs. 10,000/-.

According to the Complainant there was no term in the agreement to pay full price of the car in advance before delivery
of the car. But despite this,

when his turn came according to the waiting list, the Opposite Parties asked him to pay a sum of Rs. 70,314.61 paise
by draft which after adjusting

Rs. 10,000/- already paid at the time of booking would complete the payment of Rs. 80,314.61 paise which was the
price of the car at that time.

THE Complainant was also told that the car will be delivered within 4 to 6 weeks after receiving payment. A letter to this
effect was received by

the Complainant on 26.11.1987. THE Complainant did not agree to deposit full price before the car was delivered to
him and corresponded with

the Opposite Parties about this showing his willingness to make the payment against delivery of the car. According to
the Complainant the

Opposite Parties were effecting a unilateral change in the terms of the agreement to sell the car by insisting on full
payment four to six weeks prior

to delivery of the vehicle. THE Complainant contended that in absence of any such specific term in the agreement, he
was expected to pay the

price only against delivery of the car. THE Complainant approached the Forum for a direction against payment of the
current price to sell the car at

the price that was ruling in November-December, 1987 without asking him to furnish an affidavit and proof of residence.
Damages to the extent of

Rs. 10,000/- were also prayed for. This complaint was filed before the Forum on 22.2.1992. 2. THE Opposite Parties
M/s. Maruti Udyog Ltd.



the manufacturers of Maruti Cars and Fairdeal Marwar Garrages Pvt. Ltd. the dealer through whom the booking for the
car was made by the

Complainant contested the complaint and contended that the Complainant was not a consumer within the meaning of
the Consumer Protection

Act, 1986 (hereinafter referred to as the "Act") as he had hired no services and has not purchased any goods so far. It
was also contended that

the reliefs claimed could not be granted under the Act as the reliefs were not covered by Section 14(1) of the Act. It was
also contended that the

complaint was hopelessly belated and deserved to be dismissed as barred by limitation. It was also contended that
subject matter of the dispute

being of the value of more than Rs. 1,00,000/- the District Forum had no jurisdiction to entertain. It was also contended
that the demand of

deposit of entire price four to six weeks in advance was followed as a uniform practice and could not be said to be an
unfair trade practice.

The District Forum held that in view of the correspondence exchanged between the parties, the complaint was not
belated, that the Complainant

was a ""consumer"" as he had hired the services of the Opposite Parties for supply of the car by depositing Rs.
10,000/-, that the complaint fell

within the definition of
Act as he had hired the

complaint™ under the Act, that the Complainant could claim relief under Section 14(1) (d) of the

service and was complaining of deficiency in service, that the Forum had pecuniary and territorial jurisdiction over the
subject matter of the

complaint and that asking for full price of the car four to six weeks prior to delivery of the car amounted to unfair trade
practice and deficiency of

service. On these findings Rs. 2000/- was awarded as compensation. Both the parties have come up in appeal against
the aforesaid order of the

District Forum.

We have heard the Complainant and the Opposite Parties and have perused the record. The Complainant is aggrieved
by inadequacy of

compensation and failure of the District Forum to grant relief's as prayed for by him in the Complaint. The Opposite
Parties on the contrary have

contended that the complaint should have been dismissed on the objections raised in their reply before the Forum. We
will deal with the points

involved in the case one-by-one.

3. (1) Limltatlon : From the perusal of the record It Is clear that the bookIng for the Marutl Car was made by the
complalnant on 23.10.1986.

Hls walting list number matured for dellvery of the car In the year 1987 and the letter In thls respect was recelved by
the complalnant on

26.11.1987. The demand of full price was also through this letter recelved by the Complalnant on 26.11.1987. The
Complalnant has produced



this letter as ""C/2"™. He had wrltten a letter dated 12.12.1987 In which he had ralsed the polnt of demand of full price
In advance before dellvery.

C/3"™ Is the letter written by Falrdeal Marwar Garrages Pvt. Ltd. to the Complalnant which Is produced by the
Complalnant. This letter dated

16.12.1987 sent In response to the Complalnant"s letter dated 12.12.1987 states In Paragraph 2 categorlcally that the
money was belng asked

In advance as per the terms lald down by M/s Marutl Udyog Ltd. and Interest at the rate of 12% willl be pald on the
amount If, the dellvery Is

delayed beyond 21 days. It appears that the Complalnant had wrltten several letters thereafter at Intervals of several
months to the Opposlte

Partles. Not a single document has been put on record by the Complalnant to show that the Opposlte Partles had
elther agreed to supply the

vehlcle agalnst payment of price without Inslsting on payment In advance by four to sIx weeks or that, they had agreed
to conslder the objectlon

or request of the Complalnant. It cannot therefore be sald that the Complalnant had any excuse for walting for the reply
of the Opposlte Partles.

In these clrcumstances, If, there was any breach of the terms of the agreement to sell the car to the Complalnant on the
part of the Opposlte

Partles that had clearly taken place In the year 1987 Itself. Any further correspondence would be of no help to the
Complalnant and would not

enlarge the perlod of limitatlon. Moreover, flling of complaint In the year 1992 for the alleged breach of contract which
had occurred In the year

1987 can by no stretch of Imaglnatlon be justiflable. A clvlil sult on the same cause of actlon would obvlously be barred
by limltatlon. In these

clrcumstances, the complalnt was hopelessly belated, If not clearly time barred and the Dlstrict Forum should not have
entertalned It at all.

(I) Whether the Complalnant falls In the definitlon of "' Consumer™ : The Dlstrlct Forum has held that Complalnant had
hired the services of the

Opposlte Partles for supply of car by deposlting Rs. 10.000/-. This was not even the contentlon of the Complalnant In
his complalnt. It was

clearly an agreement of sale of goods under which the Complalnant had agreed to purchase the car and the Opposlte
Partles had agreed to sell

the car at the terms agreed between the partles. It was clearly not a completed transactlon of sale of goods. The tltle In
the car had admlttedly not

passed on the Complalnant. In such a case the Complalnant having not purchased any goods and having not hired
any services did not fall In the

definltlon of ""consumer™. Declslon of the Natlonal Commisslon In M.N. Narasimha Reddy v. Managlng Dlrector
Marutl Udyog Ltd. & Ors. In

11 (1991) CPJ 346 (NC), First Appeal No. 67 of 1990 declded on 20.12.1990. clearly lays down this proposlitlon In the
case of agreement to



purchase a Marutl Car Itself. The Complalnant therefore did not fall In the category of and, therefore, hls

complalnt was not entertaln

consumer

able. The aforesald declslon also holds that no hiring of services or deflclency In service Is Involved In the transactlon
and flxIng a mode of

payment cannot be branded as unfalr trade practice unless all the relevant facts which go to make out unfalrness of
practice on the part of the

dealer are speclflcally set-out In the complalnt.

4. (1) The case is not covered by the definition of
alleged unfair trade practice on

complaint™ ; The District Forum has held that complainant has

the part of the Opposite Parties, therefore, it amounts to deficiency in service and, therefore, the complaint is covered
by Section 2 (1)(c) of the

Act. As laid down by the National Commission in M.N. Narasimha Reddy"s case (supra) there is no question of
deficiency in service in the case

and therefore, the case did not fall in the definition of
No. 24/93 which came into

complaint™ as it stood before its amendment by the Ordinance

force on 18.6.1993, which has since been replaced by an Act of Parliament. In the new definition of complaint of
course, in Clause (ii) "'goods

agreed to be bought by a Complainant
defects in the goods bought or

are also covered but such a complaint has to be in respect of one or more

agreed to be bought by the Complainant. As the complaint is not about the defects in goods, even in the amended
definition of "'complaint™ the

grievance does not fall.

(iv) Relief claimed is not covered by Section 14 (1) of the Act : The District Forum has conceded that relief for direction
to deliver the car cannot

be granted under Section 14 but has held that compensation for deficiency in service can be granted under Section 14
(1)(d) of the Act. As we

have already seen there is no question of hiring of any service or deficiency in service in the transaction between the
parties, therefore, the relief

was also not covered by Section 14 of the Act. Moreover, even in the transactions of sale of goods on the basis of
charging of excess price, no

relief can be granted under Section 14(1) of the Act. Sine qua non for grant of relief under Section 14 (1) of the Act in
cases of purchase of goods

by a Complainant is finding of any defect in the goods. The definition of "'defect™ in the goods contained in Section
2(2)(f) also does not cover

charging of excess price or demanding price in advance in it. The relief's claimed, therefore were not covered by
Section 14 (1) of the Act.

(v) Territorial and Pecuniary jurisdiction of the Forum : As the car was booked at Bhopal the District Forum, Bhopal had
territorial jurisdiction

over it as the dispute relates to payment of Rs. 70,000/- and odd in advance, the Forum had even the pecuniary
jurisdiction. The decision of the



District Forum in this respect cannot be said to be wrong.

5. (VI) The demand of price in advance was an unfair trade practice : The District Forum has held that the demand of
price in advance is an unfair

trade practice. In Vlew of the decision of the National Commission in M.N. Narsimha Raddy"s case (supra) it was
necessary for the complainant

to plead and to give details about the unfair trade practice. That has not been done and this complaint could not have
been entertained. Even

assuming that charging of excess price in advance, amounts to unfair trade practice and even taking into consideration
the definition of ""complaint

and "unfair trade practice™ in the Act as amended by the Ordinance No. 24 of 93, in Vlew of the language of Section
14 of the Act no relief could

have been granted by the District Forum in the case. As already stated above, Sub-section (1) of Section 14 of the Act
requires as a pre-condition

or grant of a relief that the District Forum is satisfied that the goods complained against suffer from any of the defects
specified in the complaint or

that any of the allegations contained in the complaint about the serVices are proved. Thus, when the transaction is of
sale of goods no relief under

Section 14(1)(f) to discontinue the unfair trade practice or re-strictive trade practice or not to repeat them, can be
granted. This may be a loophole

or lacuna in the legislation, but, on the plain construction of language of the Section, no relief on the ground of unfair
trade practice can be granted

in the case of a complaint about any goods purchased by a consumer. For the aforesaid reasons the decision of the
District Forum cannot be

sustained. It is, therefore, set-aside. Appeal No. 147/93 is allowed and Appeal No. 174/93 is dismissed. The parties
shall bear their own costs.

Appeal allowed.
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