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Judgement

M.H. Beg, CJ.

The case before us involves questions relating to basic human rights. On such
questions I believe that multiplicity of views giving the approach of each member of
this Court is not a disadvantage if it clarifies our not infrequently differing
approaches. It should enable all interested to appreciate better the significance of
our Constitution.

2. As I am in general agreement with my learned brethren Bhagwati and Krishna
Iyer. I will endeavour to confine my observations to an indication of my own



approach on some matters for consideration now before us. This seems to me to be
particularly necessary as my learned brother Kailasam, who has also given us the
benefit of his separate opinion, has a somewhat different approach. I have had the
advantage of going through the opinions of each of my three learned brethren.

3. It seems to me that there can be little doubt that the right to travel and to go
outside the country, which orders regulating issue, suspension or impounding, and
cancellation of passports directly affect, must be included in rights to "personal
liberty" on the strength of decisions of this Court giving a very wide ambit to the
right to personal liberty (see : Satwant Singh Sawhney v. D. Ramarathnam, Assistant
Passport Officer, Government of India, New Delhi & Ors. [1967] 3S5.C.R.525, Kharak
Singh v. State of U.P. & Ors. [1964] 1 S.C.R. 332

4. Article 21 of the Constitution reads as follows :

Protection of life and personal liberty. No person shall be deprived of his life or
personal liberty except according to procedure established by law.

5. It is evident that Article 21, though so framed as to appear as a shield operating
negatively against executive encroachment over something covered by that shield,
is the legal recognition of both the protection or the shield as well as of what it
protects which lies beneath that shield. It has been, so interpreted as long ago as in
A. K. Gopalan v. State of Madras [1950] SCR 88 where, as pointed out by me in
Additional District Magistrate, Jabalpur v. S. S. Shukla and Ors. [1976] Supp. SCR 172
at 327 with the help of quotations from judgments of Patanijli Sastri, J. (from p. 195
to 196), Mahajan J. (p. 229-230), Das J. (295 and 306-307). I may add to the passages I
cited there some from the judgment of Kania Chief Justice who also, while
distinguishing the objects and natures of Articles 21 and 19, gave a wide enough
scope to Article 21.

6. Kania (] said (at p. 106-107) :

Deprivation (total loss) of personal liberty, which inter alia includes the right to eat
or sleep when one likes or to work or not to work as and when one pleases and
several such rights sought to be protected by the expression "personal liberty" in
Article 21, is quite different from restriction (which is only a partial control) of the
right to move freely (which is relatively a minor right of a citizen) as safeqguarded by
Article 19(1)(d). Deprivation of personal liberty has not the same meaning as
restriction of free movement in the territory of India. This is made clear when the
provisions of the Criminal Procedure Code in Chapter VIII relating to security of
peace or maintenance of public order are read. Therefore Article 19(5) cannot apply
to a substantive law depriving a citizen of personal liberty. I am unable to accept the
contention that the word "deprivation" includes within its scope "restriction" when
interpreting Article 21. Article 22 envisages the law of preventive detention. So does
Article 246 read with Schedule Seven, List I, Entry 9, and List III, Entry 3. Therefore,
when the subject of preventive detention is specifically dealt with in the Chapter on



Fundamental Rights I do not think it is proper to consider a legislation permitting
preventive detention as in conflict with the rights mentioned in Article 19(1). Article
19(1) does not purport to cover all aspects of liberty or of personal liberty. In that
article only certain phases of liberty are dealt with. "Personal liberty" would
primarily mean liberty of the physical body. The rights given under Article 19(1) do
not directly come under that description. They are rights which accompany the
freedom or liberty of the person. By their very nature they are freedoms of a person
assumed to be in full possession of his personal liberty. If Article 19 is considered to
be the only article safeqguarding personal liberty several well-recognised rights, as
for instance, the right to eat or drink, the right to work, play, swim and numerous
other rights and activities and even the right to life will not be deemed protected
under the Constitution. I do not think that is the intention. It seems to me improper
to read Article 19 as dealing with the same subject as Article 21. Article 19 gives the
rights specified therein only to the citizens of India while Article 21 is applicable to all
persons. The word citizen is expressly defined in the Constitution to indicate only a
certain section of the inhabitants of India. Moreover, the protection given by Article
21 is very general. It is of "law"- whatever that expression is interpreted to mean.
The legislative restrictions on the law-making powers of the legislature are not here
prescribed in detail as in the case of the rights specified in Article 19. In my opinion
therefore Article 19 should be read as a separate complete article.

7. In that case, Mukherjee J., after conceding that the rights given by Article 19(1)(d)
would be incidentally contravened by an order of preventive detention (see p. 261)
and expressing the opinion that a wider significance was given by Blackstone to the
term "personal liberty", which may include the right to locomotion, as Mr. Nambiar,
learned Counsel for A. K. Gopalan, wanted the Court to infer, gave a narrower
connotation to "personal liberty", as "freedom from physical constraint or coercion"
only. Mukherjea, ., cited Dicey for his more restrictive view that "personal liberty"
would mean : "a personal right not to be subjected to imprisonment, arrest or other
physical coercion in any manner that does not admit of legal justification". He then
said :

It is, in my opinion, this negative right of not being subjected to any form of physical
restraint or coercion that constitutes the essence of personal liberty and not mere
freedom to move to any part of the Indian territory.

After referring to the views of the Drafting Committee of our Constitution
Mukherjea, J., said : (p. 263) :

It is enough to say at this stage that if the report of the Drafting Committee is an
appropriate material upon which the interpretation of the words of the Constitution
could be based, it certainly goes against the contention of the applicant and it shows
that the words used in Article 19(1)(d) of the Constitution do not mean the same
thing as the expression personal liberty" in Article 21 does. It is well known that the
word "liberty" standing by itself has been given a very wide meaning by the



Supreme Court of the United States of America. It (includes not only personal
freedom from physical restraint but the right to the free use of one"s own property
and to enter into free contractual relations. In the Indian Constitution, on the other
hand, the expression "personal liberty" has been deliberately used to restrict it to
freedom from physical restraint of person by incarceration or otherwise.

8. Fazal Ali, J., however, said (at p. 148) :

To my mind, the scheme of the Chapter dealing with the fundamental rights does
not contemplate what is attributed to it, namely, that each article is a code by itself
and is independent of the others. In my opinion, it cannot be said that Articles 19,
20, 21 and 22 do not to some extent overlap each other. The case of a person who is
convicted of an offence will come under Article 20 and 21 and also under Article 22
so far as his arrest and detention in custody before trial are concerned. Preventive
detention, which is dealt with in Article 22, also amounts to deprivation of personal
liberty which is referred to in Article 21, and is a violation of the right of freedom of
movement dealt with in Article 19(1)(d). That there are other instances of
overlapping of articles in the Constitution may be illustrated by reference to Article
19(1)(f) and Article 31 both of which deal with the right to property and to some
extent overlap each other.

9. As has been pointed out by my learned brother Bhagwati, by detailed references
to cases, such as Haradhan Saha v. The State of West Bengal & Ors [1975] 1 SCR 778
and Shambhu Nath Sarkar v. State of West Bengal, the view that Articles 19 and 21
constitute water tight compartments, so that all aspects of personal liberty could be
excluded from Article 19 of the Constitution, had to be abandoned as a result of
what was held, by a larger bench of this Court in R.. C. Cooper v. Union of India
[1973] 3 SCR 530, to be the sounder view. Therefore, we could neither revive that

overruled doctrine nor could we now hold that impounding or cancellation of a
passport does not impinge upon and affect fundamental rights guaranteed by the
Constitution. I may point out that the doctrine that Articles 19 and 21 protect or
regulate flows in different channels, which certainly appears to have found favour in
this Court in A. K. Gopalan''s case (supra), was laid down in a context which was very
different from that in which that approach was displaced by the sounder view that
the Constitution must be read as an integral whole, with possible over-lappings of
the subject matter of what is sought to be protected by its various provisions
particularly by articles relating to fundamental rights.

10. In A. K. Gopalan"s case (supra), what was at issue was whether the tests of valid
procedure for deprivation of personal liberty by preventive detention must be found
exclusively in Article 22 of the Constitution or could we gather from outside it also
elements of any "due process of law" and use them to test the validity of a law
dealing with preventive detention. Our Constitution makers, while accepting a
departure from ordinary norms, by permitting making of laws for preventive
detention without trial for special reasons in exceptional situations also provided



quite elaborately, in Article 22 of the Constitution itself, what requirements such law,
relating to preventive detention, must satisfy. The procedural requirements of such
laws separately formed parts of the guaranteed fundamental rights. Therefore,
when this Court was called upon to judge the validity of provisions relating to
preventive detention it laid down, in Gopalan"s case (supra), that the tests of "due
process", with regard to such laws, are to be found in Article 22 of the Constitution
exclusively because this article constitutes a self-contained code for laws of this
description. That was, in my view, the real ratio decidendi of Gopalan's case (supra).
It appears to me, with great respect, that other observations relating to the
separability of the subject matters of Articles 21 and 19 were mere obiter dicta. They
may have appeared to the majority of learned Judges in Gopalan"s case to be
extensions of the logic they adopted with regard to the relationship between Article
21 and 22 of the Constitution. But, the real issue there was whether, in the face of
Article 22 of the Constitution, which provides all the tests of procedural validity of a
law regulating preventive detention, other tests could be imported from Article 19 of
the Constitution or elsewhere into "procedure established by law". The majority view
was that this could not be done. I think, if I may venture to conjecture what opinions
learned Judges of this Court would have expressed on that occasion had other types
of law or other aspects of personal liberty, such as those which confronted this
Court in either Satwant Singh's case (supra) or Kharak Singh's case (supra) were
before them, the same approach or the same language would not have been
adopted by them. It seems to me that this aspect of Gopalan"s case (supra) is
important to remember if we are to correctly understand what was laid down in that

ease.
11. I have already referred to the passages I cited in A. D. M. Jabalpur"s case (supra)

to show that, even in Gopalan"s case (supra), the majority of judges of this Court
took the view that (the ambit of personal liberty protected by Article 21 is wide and
comprehensive. It embraces both substantive rights to personal liberty and the
procedure provided for their deprivation. One can, however, say that no question of
"due process of law" can really arise, apart from procedural requirements of
preventive detention laid down by Article 22, in a case such as the one this Court
considered in Gopalan"s case (supra). The clear meaning of Article 22 is that the
requirements of. "due process of law", in cases of preventive detention, are satisfied
by what is provided by Article 22 of the Constitution itself. This article indicates the
pattern of "the procedure established by law" for cases of preventive detention,

12. Questions, however, relating to either deprivation or restrictions of personal
liberty, concerning laws falling outside Article 22 remained really unanswered,
strictly speaking, by Gopalan"s case. If one may so put it, the field of "due process"
for cases of preventive detention is fully covered by Article 22, but other parts of
that field, not covered by Article 22, are "unoccupied" by its specific provisions. I
have no doubt that, in what may be called "unoccupied" portions of the vast sphere
of personal liberty, the substantive as well as procedural laws made to cover them



must satisfy the requirements of both Articles 14 and 19 of the Constitution.

13. Articles dealing with different fundamental rights contained in Part III of the
Constitution do not represent entirely separate streams of rights which do not
mingle at many points. They are all parts of an integrated scheme in the
Constitution. Their waters must mix to constitute that grand flow of unimpeded and
impartial Justice (social, economic and political), Freedom (not only of thought,
expression, belief, faith and worship, but also of association, movement, vocation or
occupation as well as of acquisition and possession of reasonable property), of
Equality (of status and of opportunity, which imply absence of unreasonable or
unfair discrimination between individuals, groups and classes), and of Fraternity
(assuring dignity of the individual and the unity of the nation), which our
Constitution visualises. Isolation of various aspects of human freedom, for purposes
of their protection, is neither realistic nor beneficial but would defeat the very
objects of such protection.

14. We have to remember that the fundamental rights protected by Part III of the
Constitution, out of which Articles 14, 19 and 21 are the most frequently invoked,
form tests of the validity of executive as well as legislative actions when these
actions are subjected to judicial scrutiny. We cannot disable Article 14 or 19 from so
functioning and hold those executive and legislative actions to which they could
apply as unquestionable even when there is no emergency to shield actions of
doubtful legality. These tests are, in my opinion, available to us now to determine
the constitutional validity of Section 10(3)(c) of the Act as well as of the impugned
order of 7th July, 1977, passed against the petitioner impounding her passport "in
the interest of general public" and stating that the Government had decided not to
furnish her with a copy of reasons and claiming immunity from such disclosure u/s
10(5) of the Act.

15. I have already mentioned some of the authorities relied upon by me in A. D. M.
Jabalpur v. S. Shukla "(Supra), while discussing the scope of Article 21 of the
Constitution, to hold that its ambit is very wide. I will now indicate why, in my view,
the particular rights claimed by the petitioner could fall within Articles 19 and 21 and
the nature and origin of such rights.

16. Mukeriji J., in Gopalan"s case (supra) referred to the celebrated commentaries of
Blackstone on the Laws of England. It is instructive to reproduce passages from
there even though juristic reasoning may have travelled today beyond the stage
reached by it when Blackstone wrote. Our basic concepts on such matters, stated
there, have provided the foundations on which subsequent superstructures were
raised. Some of these foundations, fortunately, remain intact. Black-stone said :

This law of nature, being coeval with mankind, and dictated by God himself, is of
course superior in obligation to any other. It is binding over all the globe in all
countries, and at all times : no human laws are of any validity, if contrary to this; and



such of them as are valid derive, all their force and all their authority, mediately or
immediately, from this original.

17. The identification of natural law with Divine will or dictates of God may have,
quite understandably, vanished at a time when men see God, if they see one
anywhere at all, in the highest qualities inherent in the nature of Man himself. But
the idea of a natural law as a morally inescapable postulate of a just order,
recognizing the inalienable and inherent rights of all men (which term includes
women) as equals before the law persists. It is, I think,, embedded in our own
Constitution. I do not think that we can reject Blackstone's theory of natural rights
as totally irrelevant for us today.

18. Blackstone propounded his philosophy of natural or absolute rights in the
following terms :

The absolute rights of man, considered as a free agent, endowed with discernment
to know good from evil, and with power of choosing those measures which appear
to him to be most desirable, are usually summed up in one general appellation, and
denominated the natural liberty of mankind. This natural liberty consists properly in
a power of acting as one thinks fit, without any restraint or control, unless by the law
of nature; being a right inherent in us by birth, and one of the gifts of God to man at
his creation, when he endued him with the faculty of free will. But every man, when
he enters into society, gives up a part of his natural liberty, as the price of so
valuable a purchase; and, in consideration of receiving the advantages of mutual
commerce, obliges himself to conform to those laws, which the community has
thought proper to establish. And this species of legal obedience and conformity is
infinitely more desirable than that will and savage liberty which is sacrificed to
obtain it. For no man that considers a moment would wish to retain the absolute
and uncontrolled power of doing whatever he pleases; the consequence of which is,
that every other man would also have the same power, and then there would be no
security to individuals in any of the enjoyments of life. Political, therefore, or civil
liberty, which is that of a member of society, is no other than natural liberty so far
restrained by human laws (and no farther) as is necessary and expedient for the
general advantage of the public. The absolute rights of every Englishman, (which,
taken in a political and extensive sense, are usually called their liberties), as they are
founded on nature and reason, so they are coeval with our form of Government;
though subject at times to fluctuate and change; their establishment (excellent as it

is) being still human.
* * * And these may be reduced to three principal or primary articles; the right of

personal security, the right of personal liberty, and the right of private property,
because, as there is no other known method of compulsion, or abridging man"s
natural free will, but by an infringement or diminution of one or other of these
important rights, the preservation of these, involate, may justly be said to include
the preservation of our civil immunities in their largest and most extensive sense.



I. The right of personal security consists in a person"s legal and uninterrupted
enjoyment of his life, his limbs, his body, his health and his reputation.

I1. Next to personal security, the law of England regards, asserts, and preserves the
personal liberty of individuals. This personal liberty consists in the power of loco
motion, of changing situation, or moving one's person to whatsoever place one"s
own inclination may direct, without imprisonment or restraint, unless by due course
of law. Concerning which we may make the same observations as upon the
preceding article, that it is a right strictly natural; that the laws of England have
never abridged it without sufficient cause; and that, in this kingdom, it cannot ever
be abridged at the mere discretion of the magistrate, with out the explicit
permission of the laws.

III. The third absolute right, inherent in every Englishman, is that of property; which
consists in the free use, enjoyment, and disposal of all his acquisitions, without any
control or diminution, save only by the laws of the land. The original of private
property is probably founded in nature, as will be more fully explained in the second
book of the ensuing commentaries; but certainly the modifications under which we
at present find it, the method of con serving it in the present owner, and of
translating it from man to man, are entirely derived from society; and are some of
those civil advantages, in exchange for which every individual has resigned a part of
his natural liberty.

19. I have reproduced from Blackstone whose ideas may appear somewhat quaint in
an age of irreverence because, although, I know that modern jurisprudence
conceives of all rights as relative or as products of particular socio-economic orders,
yet, the idea that man, as man, morally has certain inherent natural primordial
inalienable human rights goes back to the very origins of human jurisprudence. It is
found in Greek philosophy. If we have advanced today to wards what we believe to
be a higher civilisation and a more enlightened era, we cannot fall behind what, at
any rate, was the meaning given to "personal liberty" long ago by Blackstone. As
indicated above, it included "the power of locomotion, of changing situation, or
moving one'"s person to whatsoever place one'"s own inclination may direct, without
imprisonment or restraint, unless by due course of law". I think that both the rights
of "personal security" and of "personal liberty", recognised by what Blackstone
termed "natural law", are embodied in Article 21 of the Constitution. For this
proposition, 1 relied, in A. D. M. Jabalpur v. S.S. Shukla (supra), and I do so again
here, on a passage from Subba Rao C., speaking for five Judges of this Courtin L. C.
Golaknath v. State of Punjab [1967] 2 SCR 762 when he said (at p. 789) :.

Now, what are the fundamental rights ? They are embodied in Part III of the
Constitution and they may be classified thus: (i) right to equality, (ii) right to
freedom, (iii) right against exploitation, (iv) right to freedom of religion, (v) cultural
and educational rights, (vi) right to property, and (vii) right to constitutional
remedies. They are the rights of the people preserved by our Constitution,




"Fundamental rights" are the modern name for what have been traditionally known
as "natural rights". As one author puts it: "they are moral rights which every human
being everywhere at all times ought to have simply because of the fact that in
contradistinction with other beings, he is rational and moral"., They are the
primordial rights necessary for the development of human personality. They are the
rights which enable a man to chalk out his own life in the manner he likes best. Our
Constitution, in addition to the well-known fundamental rights, also included the
rights of the minorities, untouchables and other backward communities, in such
righ".

20. Hidayatullah, J., in the same case said (at p. 877) :

What I have said does not mean that Fundamental Rights are not subject to change
or modification. In the most inalienable of such rights a distinction must be made
between possession of a right and its exercise. The first is fixed and the latter
controlled by justice and necessity. Take for example Article 21 :

No person shall be deprived of his life or personal liberty except according to
procedure established by law.

Of all the rights, the right to one's life is the most valuable. This article of the
Constitution, therefore, makes the right fundamental. But the inalienable right is
curtailed by a murderer"s conduct as viewed under law. The deprivation, when it
takes place, is not of the right which was immutable but of the continued exercised
of the right.

21. It is, therefore, clear that six out of eleven Judges in Golak Nath's case declared
that fundamental rights are natural rights embodied in the Constitution itself. This
view was affirmed by the majority Judges of this Court in Shukla"s case. It was
explained by me there at some length. Khanna, J., took a somewhat different view.
Detailed reasons were given by me in Shukla"s case (supra) for taking what I found
to be and still find as the only view I could possibly take if I were not to disregard, as
I could not properly do, what had been held by larger benches and what I myself
consider to be the correct view : that natural law rights were meant to be converted
into our Constitutionally recognised fundamental rights, at-least so far as they are
expressly mentioned, so that they are to be found within it and not outside it. To
take a contrary view would involve a conflict between natural law and our
Constitutional law. I am emphatically of opinion that a divorce between natural law
and our Constitutional law will be disastrous. It will defeat one of the basic purposes
of our Constitution.

22. The implication of what I have indicated above is that Article 21 is also a
recognition and declaration of rights which inhere in every individual. Their
existence does not depend on the location of the individual. Indeed, it could be
argued that what so inheres is inalienable and cannot be taken away at all This may
seem theoretically correct and logical. But, in fact, we are often met with denials of



what is, in theory, inalienable or "irrefragible". Hence, we speak of "deprivations" or
"restrictions" which are really impediments to the exercise of the "inalienable"
rights. Such deprivations or restrictions or regulations of rights may take place,
within prescribed limits, by means of either statutory law or purported actions
under that law. The degree to which the theoretically recognised or abstract right is
concretised is thus determined by the balancing of principles on which an inherent
right is based against those on which a restrictive law or orders under it could be
imposed upon its exercise. We have to decide in each specific case, as it arises
before us, what the result of such a balancing is.

23. In judging the validity of either legislative or executive state action for conflict
with any of the fundamental rights of individuals, whether they be of citizens or
non-citizens, the question as to where the rights are to be exercised is not always
material or even relevant. If the persons concerned, on whom the law or purported
action under it is to operate, are outside the territorial jurisdiction of our country,
the action taken may be ineffective. But, the validity of the law must be determined
on considerations other than this. The tests of validity of restrictions imposed upon
the rights covered by Article 19(1) will be found in Clauses (2) to (6) of Article 19.
There is nothing there to suggest that restrictions on rights the exercise of which
may involve going out of the country or some activities abroad are excluded from
the purview of tests contemplated by Articles 19(2) to (6). I agree with my learned
brother Bhagwati, for reasons detailed by him, that the total effect and not the mere
form of a restriction will determine which fundamental right is really involved in a
particular case and whether a restriction upon its exercise is reasonably permissible
on the facts and circumstances of that case.

24. If rights under Article 19 are rights which inhere in Indian citizens, individuals
concerned carry these inherent fundamental constitutional rights with them
wherever they go, in so far as our law applies to them, because they are parts of the
Indian nation just as Indian ships, flying the Indian flag, are deemed, in
International law, to be floating parts of Indian territory. This analogy, however,
could not" be pushed too far because Indian citizens on foreign territory, are only
entitled, by virtue of their Indian nationality and passports, to the protection of the
Indian Republic and the assistance of its diplomatic missions abroad. They cannot
claim to be governed abroad by their own Constitutional or personal laws which do
not operate outside India. But, that is not the position in the case before us. So far
as the impugned action in the case before us is concerned, it took place in India and
against an Indian citizen residing in India.

25. In India, at any rate, we are all certainly governed by our Constitution. The fact
that the affected petitioner may not, as a result of a particular order, be able to do
something intended to be done by her abroad cannot possibly make the
Governmental action in India either ineffective or immune from judicial scrutiny or
from an attack made on the ground of a violation of a fundamental right which



inheres in an Indian citizen. The consequences or effects upon the petitioner"s
possible actions or future activities in other countries may be a factor which may be
weighed, where relevant, with other relevant facts in a particular case in judging the
merits of the restriction imposed. It will be relevant in so far as it can be shown to
have some connection with public or national interests when determining the merits
of an order passed. It may show how she has become a "person aggrieved" with a
cause of action, by a particular order involving her personal freedom. But, such
considerations cannot curtail or impair the scope or operation of fundamental rights
of citizens as protections against unjustifiable actions of their own Government. Nor
can they, by their own force, protect legally unjustifiable actions of the Government
of our country against attacks in our own Courts.

26. In order to apply the tests contained in Articles 14 and 19 of the Constitution, we
have to consider (the objects for which the exercise of inherent rights recognised by
Article 21 of the Constitution are restricted as well as the procedure by which these
restrictions are sought to be imposed. Both substantive and procedural laws and
actions taken under them will have to pass tests imposed by Articles 14 and 19
whenever facts justifying the invocation of either of these articles may be disclosed.
For example, an international singer or dancer may well be able to complain of an
unjustifiable restriction on professional activity by a denial of a passport. In such a
case, violations of both Articles 21 and 19(1)(g) may both be put forward making it
necessary for the authorities concerned to justify the restriction imposed, by
showing satisfaction of tests of validity contemplated by each of these two articles.

27. The tests of reason and justice cannot be abstract. They cannot be divorced from
the needs of the nation. The tests have to be pragmatic. Otherwise, they would
cease to be reasonable. Thus, I think: that a discretion left to the authority to
impound a passport in public interest cannot invalidate the law itself. We cannot,
out of fear that such power will be misused, refuse to permit Parliament to entrust
even such power to executive authorities as may be absolutely necessary to carry
out the purposes of a validly exercisable power. I think it has to be necessarily left to
executive discretion to decide whether, on the facts and circumstances of a
particular case, public interest will or will not be served by a particular order to be
passed under a valid law subject, as it always is to judicial supervision. In matters
such as grant, suspension, impounding or cancellation of passports, the possible
dealings of an individual with nationals and authorities of other States have to be
considered. The contemplated or possible activities abroad of the individual may
have to be taken into account. There may be questions of national safety and
welfare which transcend the importance of the individual's inherent right to go
where he or she pleases to go. Therefore, although we may not deny the grant of
wide discretionary power to the executive authorities as unreasonable in such cases,
yet, I think we must look for and find procedural safequards to ensure that the
power will not be used for purposes extraneous to the grant of the power before we
uphold the validity of the power conferred. We have to insist on procedural



proprieties the observance of which could show that such a power is being used
only to serve what can reasonably and justly be regarded as a public or national
interest capable of overriding the individual"s inherent right of movement or travel
to wherever he or she pleases in the modern world of closer integration in every
sphere between the peoples of the world and the shrunk time-space relationships.

28. The view I have taken above proceeds on the assumption that there are inherent
or natural human rights of the individual recognised by and embodied in our
Constitution. Their actual exercise, however, is regulated and conditioned largely by
statutory law. Persons upon whom these basic rights are conferred can exercise
them so long as there is-no justifiable reason under the law enabling deprivations or
restrictions of such rights. But, once the valid reason is found to be there and the
deprivation or restriction takes place for that valid reason in a procedurally valid
manner, the action which results in a deprivation or restriction becomes
unassailable. If either the reason sanctioned by the law is absent, or the procedure
followed in arriving at the conclusion that such a reason exists is unreasonable, the
order having the effect of deprivation or restriction must be quashed.

29. A bare look at the provisions of Section 10, Sub-section (3) of the Act will that
each of the orders which could be passed u/s 10, Sub-section (3)(a) to (h) requires a
"satisfaction" by the Passport Authority on certain objective conditions which must
exist in a case before it passes an order to impound a passport or a travel
document. Impounding or revocation are placed side by side on the same footing in
the provision. Section 11 of the Act provides an appeal to the Central Government
from every order passed under section, 10, Sub-section (3) of the Act. Hence Section
10, Sub-section (5) makes it obligatory upon the Passport Authority to "record in
writing a brief statement of the reasons for making such order and furnish to the
holder of the passport or travel document on demand a copy of the same unless in
any case, the passport authority is of the opinion that it will not be in the interests of
the sovereignty and integrity of India, the security of India, friendly relations of India
with any foreign country or in the interests of the general public to furnish such a
copy".

30. It seems to me, from the provisions of Section 5, 7 and 8 of the Act, read with
other provisions, that there is a statutory right also acquired, on fulfilment of
prescribed conditions by the holder of a passport, that it should continue to be
effective for the specified period so long as up ground has come into existence for
either its revocation or for impounding it which amounts to a suspension of it for
the time being, It is true that in a proceeding under Article 32 of the Constitution, we
are only concerned with the enforcement of fundamental Constitutional rights and
not with any statutory rights apart from fundamental rights. Article 21, however,
makes it clear that violation of a law, whether statutory or if any other kind, is itself
an infringement of the guaranteed fundamental right. The basic right is not to be
denied the protection of "law" irrespective of variety of that law. It need only be a



right "established by law".

31. There can be no doubt whatsoever that the orders u/s 10(3) must be based upon
some material even if that material consists, in some cases, of reasonable suspicion
arising from certain credible assertions made by reliable individuals. It may be that,
in an emergent situation, the impounding of a passport may become necessary
without even giving an opportunity to be heard against such a step, which could be
reversed after an opportunity given to the holder of the passport to show why the
step was unnecessary, but, ordinarily, no passport could be reasonably either
impounded or revoked without giving a prior opportunity to its holder to show
cause against the proposed action. The impounding as well revocation of a
passport, seem to constitute action in the nature of a punishment necessitated on
one of the grounds specified in the Act. Hence, ordinarily, an opportunity to be
heard in defence after a show cause notice should be given to the holder of a
passport even before impounding it.

32. It is well established that even where there is no, specific provision in a statute or
rules made thereunder for showing cause against action proposed to be taken
against an individual, which affects the rights off that individual, the duty to give
reasonable opportunity to be heard will be implied from the nature of the function
to be performed by the authority which has the power to take punitive or damaging
action. This principle was laid down by this Court in the State of Orissa v. Dr. (Miss)
Binapani Dei & Ors AIR 1967 S.C. 1269 in the following words :

The rule that a party to whose prejudice an order is intended to be passed is entitled
to a hearing applies alike to judicial tribunals and bodies of persons invested with
authority to adjudicate upon matters involving civil consequences. It is one of the
fundamental rules of our constitutional set-up that every citizen is protected against
exercise of arbitrary authority by the State or its officers. Duty to act judicially would,
therefore arise from the very nature of the function intended to be performed, it
need not be shown to be super added. If there is power to decide and determine to
the prejudice of a person, duty to act judicially is implicit in the exercise of such
power. If the essentials of justice be ignored and an order to the prejudice of a
Person is made, the order is a nullity. That is a basic concept of the rule of law and
importance thereof transcends the significance of a decision in any particular case.

33. In England, the rule was thus expressed by Byles J. in Cooper v. Wandsworth
Board of Works 1863(14) C.B. 180 :

The laws of God and man both give the party an opportunity to make Ms defence, if
he has any. I remember to have heard it observed by a very learned man, upon such
an occasion, that even God himself did not pass sentence upon Adam before he was
called upon to make his defence, "Adam (says God), "where art thou ? Hast thou not
eaten of the tree whereof I commanded thee that thou shouldest not eat ?" And the
same question was put to Eve also.



34. I find no difficulty whatsoever in holding, on the strength of these well
recognised principles, that an order impounding a passport must be made
quasi-judicially. This was not done in the case before us.

35. In my estimation, the findings arrived at by my learned brethren after an
examination of the facts of the case before us, with which I concur, indicate that it
cannot be said that a good enough reason has been shown to exist for impounding
the passport of the petitioner by the order dated 7th July, 1977. Furthermore, the
petitioner has had no opportunity of showing that the ground for impounding it
finally given in this Court either does not exist or has no bearing on public interest
or that public interest cannot be better served in some other manner. Therefore,
speaking for myself, I would quash the order and direct the opposite parties to give
an opportunity to the petitioner to show cause against any proposed action on such
grounds as may be available.

36. I am not satisfied that there were present any such pressing grounds with
regard to the petitioner before us that the immediate action of impounding her
passport was called for. Furthermore, the rather cavalier fashion in which disclosure
of any reason for impounding her passport was denied to her, despite the fact that
the only reason said to exist the possibility of her being called to give evidence
before a commission of inquiry and stated in the counter-affidavit filed in this Court,
is not such as to be reasonably deemed to necessitate its concealment in public
interest, may indicate the existence of some undue prejudice against the petitioner.
She has to be protected against even the appearance of such prejudice or bias.

37. It appears to me that even executive authorities when taking administrative
action which involves any deprivations of or restrictions on inherent fundamental
rights of citizens must take care to see that justice is not only done But manifestly
appears to be done. They have a duty to proceed in a way which is free from even
the appearance of arbitrariness or unreasonableness or unfairness. They have to act
in @ manner which is patently impartial and meets the requirements of natural
justice.

38. The attitude adopted by the Attorney General however, shows that Passport
authorities realize fully that the petitioner"s case has not been justly or reasonably
dealt with. As the undertaking given by the Attorney General amounts to an offer to
deal with it justly and fairly after informing the petitioner of any ground that may
exist for impounding her passport, it seems that no further action by this Court may
be necessary. In view, however, of what is practically an admission that the order
actually passed on 7th July, 1977, is neither fair nor procedurally proper, I would,
speaking for myself, quash this order and direct the return of the impounded
passport to the petitioner. I also think that the petitioner is entitled to her costs.

Chandrachud, J.



39. The petitioner"s passport dated June 1, 1976 having been impounded "in public
interest" by an order dated July 2, 1977 and the Government of India having
declined "in the interest of general public" to furnish to her the reasons for its
decision, she has filed this writ petition under Article 32 of the Constitution to
challenge that order. The challenge is founded on the following grounds :

(1) To the extent to which Section 10(3)(c) of the Passport Act, 1967 authorises the
passport authority to impound a passport "in the interests of the general public", it
is violative of Article 14 of the Constitution since it confers vague and undefined
power on the passport authority;

(2) Section 10(3)(c) is void as conferring an arbitrary power since it does not provide
for a hearing to the holder of the passport before the passport is impounded;

(3) Section 10(3)(c) is violative of Article 21 of the Constitution since it does not
prescribe "procedure"” within the meaning of that article and since the procedure
which it prescribes is arbitrary and unreasonable; and

(4) Section 10(3)(c) offends against Articles 19(1)(a) and 19(1)(g) since it permits
restrictions to be imposed on the rights guaranteed by these articles even though
such restrictions cannot be imposed under Articles 19(2) and 19(6).

At first, the passport authority exercising its power u/s 10(5) of the Act refused to
furnish to the petitioner the reason for which it was considered necessary in the
interests of general public to impound her passport. But those reasons were
disclosed later in the counter-affidavit filed on behalf of the Government of India in
answer to the writ petition. The disclosure made under the stress of the writ petition
that the petitioner"s passport was impounded because, her presence was likely to
be required in connection with the proceedings before a Commission of Inquiry,
could easily have been made when the petitioner called upon the Government to let
her know the reasons why her passport was impounded. The power to refuse to
disclose the reasons for impounding a passport is of an exceptional nature and it
ought to be exercised fairly, sparingly and only when fully justified by the exigencies
of an uncommon situation. The reasons, if disclosed being open to judicial scrutiny
for ascertaining their nexus with the order impounding the passport, the refusal to
disclose the reasons would equally be open to the scrutiny of the court; or else, the
wholesome power of a dispassionate judicial examination of executive orders could
with impunity be set at naught by an obdurate determination to suppress the
reasons. Law cannot permit the exercise of a power to keep the reasons undisclosed
if the sole reason for doing so is to keep the reasons away from judicial scrutiny.

40. In Satwant Singh Sawhney v. D. Ramarathnam, Assistant Passport Officer,

Government of India, New Delhi & Ors. this Court ruled by majority that the
expression "personal liberty" which occurs in Article 21 of the Constitution includes
the right to travel abroad and that no person can be deprived of that right except
according to procedure established by law. The Passport Act which was enacted by




Parliament in 1967 in order to comply with that decision prescribes the procedure
whereby an application for a passport may be granted fully or partially, with or
without any endorsement, and a passport once granted may later be revoked or
impounded. But the mere prescription of some kind of procedure cannot ever meet
the mandate of Article 21. The procedure prescribed by law has to be fair, just and
reasonable, not fanciful, oppressive or arbitrary. The question whether the
procedure prescribed by a law which curtails or takes away the personal liberty
guaranteed by Article 21 is reasonable or not has to be considered not in the
abstract or on hypothetical considerations like the provision for a full-dressed
hearing as in a Courtroom trial, but in the context, primarily, of the purpose which
the Act is intended to achieve and of urgent situations which those who are charged
with the duty of administering the Act may be called upon to deal with. Secondly,
even the fullest compliance with the requirements of Article 21 is not the journey's
end because, a law which prescribes fair and reasonable procedure for curtailing or
taking away the personal liberty guaranteed by Article 21 has still to meet a possible
challenge under other provisions of the Constitution like, for example, Articles 14
and 19. If the holding in A. K. Gopalan v. State of Madras [1950] SCR 88 that the
freedoms guaranteed by the Constitution are mutually exclusive were still good law,
the right to travel abroad which is part of the right of personal liberty under Article
21 could only be found and located in that article and in no other. But in the Bank
Nationalisation Case (R. C. Cooper v. Union of India [1973] 3 SCR 530 the majority
held that the assumption in A. K. Gopalan that certain articles of the Constitution
exclusively deal with specific matters cannot be accepted as correct. Though the
Bank Nationalisation case [1973] 3 SCR 530 was concerned with the
inter-relationship of Article 31 and 19 and not of Articles 21 and 19, the basic
approach adopted therein as regards the construction of fundamental rights
guaranteed in the different provisions of the Constitution categorically discarded
the major premise of the majority judgment in A. K. Gopalan (supra) as incorrect.
That ;is how a seven-Judge Bench in Shambhu Nath Sarkar v. State of West Bengal &
Ors. [1973] 1 SCR 856 assessed the true impact of the ratio of the Bank
Nationalisation Case (supra) on the decision in A. K. Gopalan (supra) in Shambhu
Nath Sarkar it was accordingly held that a law of preventive detention has to meet
the challenge not only of Articles 21 and 22 but also of Article 19(1)(d). Later, a
five-Judge Bench in Haradhan Saha v. State of West Bengal & Ors. adopted the same
approach and considered the question whether the Maintenance of Internal
Security Act, 1971 violated the right guaranteed by Article 19(1)(d). Thus, the inquiry
whether the right to travel abroad forms a part of any of the freedoms mentioned in
Article 19(1) is not to be shut out at the threshold merely because that right is a part
of the guarantee of personal liberty under Article 21. I am in entire agreement with

?ﬁ%tw]aev(/ Brrqagt\fv%ﬁevy%?ehen%wsﬁe taken to be well settled that Article 21 does not

exclude Article 19 and that even if there is a law prescribing a procedure for




depriving a person of "personal liberty" and there is consequently no infringement
of the fundamental right conferred by Article 21, such law, in so far as it abridges or
takes away any fundamental right under Article 19 would have to meet the
challenge of that article.

41. The interplay of diverse articles of the Constitution guaranteeing -various
freedoms has gone through vicissitudes which have been elaborately traced by
Brother Bhagwati. The test of directness of the impugned law as contrasted with its
consequences was thought in A. K. Gopalan (supra) and Ram Singh [1951] SCR 451
to be the true approach for determining whether a fundamental right was infringed.
A significant application of that test may be perceived in Naresh S. Mirajkar [1966] 3
SCR 744 where an order passed by the Bombay High Court prohibiting the
publication of a witness"s evidence in a defamation case was up-held by this Court
on the ground that it was passed with the object of affording protection to the
witness in order to obtain true evidence and its impact on the right of free speech
and expression guaranteed by Article 19(1)(a) was incidental. N. H. Bhagwati J. in
Express Newspapers [1959] SCR 12 struck a modified note by evolving the test of
proximate effect and operation of the statute. That test saw its fruition in Sakal
Papers where the Court, giving precedence to the direct and immediate effect of the
order over its form and object, struck down the Daily Newspapers (Price and Page)
Order, 1960 on the ground that it violated Article 19(1)(a) of the Constitution. The
culmination of this thought process came in the Bank Nationalisation Case (supra)
where it was held by the majority, speaking through Shah J., that the extent of
protection against impairment of a fundamental right is determined by the direct
operation of an action upon the individual's rights and not by the object of the
legislature or by the form of the action. In Bennett Coleman the Court, by a majority,
reiterated the same position by saying that the direct operation of the Act upon the
rights forms the real test. It struck down the newsprint policy, restricting the
number of pages of newspapers without the option to reduce the circulation, as
offending against the provisions of Article 19(1)(a). "The action may have a direct
effect on a fundamental right although its direct subject matter may be different"
observed the Court, citing an effective instance of a law dealing with the Defence of
India or with defamation and yet having a direct effect on the freedom of speech
and expression. The measure of directness, as held by Brother Bhagwati, is the
"inevitable" consequence of the impugned statute. These then are the guidelines
with the help of which one has to ascertain whether Section 10(3)(c) of the Passport
Act which authorizes the passport authority to impound a passport or the impugned
order passed thereunder violates the guarantee of free speech and expression

conferred by Article 19(1)(a). . o
42.The learned Attorney General answered the petitioner"s contention in this behalf

by saying firstly, that the right to go abroad cannot be comprehended within the
right of free speech and expression since the latter right is exercisable by the Indian
citizens Within the geographical limits of India only. Secondly, he contends, the right




to go abroad is altogether of a different genre from the right of free speech and
expression and is therefore not a part of it.

43. The first of these contentions raises a question of great importance but the form
in which the contention is couched is, in my opinion, apt to befog the true issue.
Article 19 confers certain freedoms on Indian citizens, some of which by their very
language and nature are limited in their exercise by geographical considerations.
The right to move freely throughout the "territory of India" and the right to reside
and settle in any part of the "territory of India" which are contained in Clauses (d)
and (e) of Article 19(1) are of this nature. The two clauses expressly restrict the
operation of the rights mentioned therein to the territorial limits of India. Besides,
by the very object and nature of those rights, their exercise is limited to Indian
territory. Those rights are intended to bring in sharp focus the unity and integrity of
the country and its quasi-federal structure. Their drive is directed against the
fissiparous theory that "sons of the soil" alone shall thrive, the "soil" being
conditioned by regional and sub-regional considerations. The other freedoms which
Article 19(1) confers are not so restricted by their terms but that again is not
conclusive of the question under consideration. Nor indeed does the fact that
restraints on the freedoms guaranteed by Article 19(1) can be imposed under
Articles 19(2) or 19(6) by the State furnish any clue to that question. The State can
undoubtedly impose reasonable restrictions" on fundamental freedoms under
Clauses (2) to (6) of Article 19 and those restrictions, generally, have a territorial
operation. But the ambit of a freedom cannot be measured by the right of a State to
pass laws, imposing restrictions on that freedom which, in the generality of-cases,

have a geographical limitation.
44, Article 19(1)(a) guarantees to Indian citizens-the right to freedom of speech and

expression. It does not; delimit that right in any manner and there is no reason,
arising either out of interpretational dogmas or pragmatic considerations, why the
courts should strain the language of the Article to cut down the amplitude of that
right. The plain meaning of the clause guaranteeing free speech and expression is
that Indian citizens are entitled to exercise that right wherever they choose,
regardless of geographical considerations, subject of course to the operation of any
existing law or the power of the State to make a law imposing reasonable
restrictions in the interests of the sovereignty and integrity of India, the security of
the State, friendly relations with foreign States, public order, decency or morality, or
in relation to contempt of court, defamation or incitement to an offence, as provided
in Article 19(2). The exercise of the-right of free speech and expression beyond the
limits of Indian territory will, of course, also be subject to the laws of the country in
which the freedom is or is intended to be exercised. I am quite clear that the
Constitution does not confer any power-on the executive to prevent the exercise by
an Indian citizen of the right of free speech and expression on foreign soil, subject
to what I have just stated. In fact, that seems to me to be the crux of the matter, for
which reason I said, though with respect, that the form in which the learned



Attorney General stated his proposition was likely to cloud the true issue. The
Constitution guarantees certain fundamental freedoms and except where their
exercise is limited by territorial considerations, those freedoms may be exercised
wheresoever one chooses, subject to the exceptions or qualifications mentioned
above.

45. The next question is whether the right to go out of India is an integral part of the
right of free speech and expression and is comprehended within it. It seems to me
impossible to answer this question in the affirmative as is contended by the
petitioner"s counsel, Shri Madan Bhatia. It is possible to predicate of many a right
that its exercise would be more meaningful if the right is extended to
comprehended an extraneous facility. But such extensions do not form part of the
right conferred by the Constitution. The analogy of the freedom of press being
included in the right of free speech and expression is wholly misplaced because the
right of free expression, incontrovertibly includes the right of freedom of the press.
The right to go abroad on one hand and the right of free speech and expression on
the other are made up of basically different constituents, so different indeed that
one cannot be comprehended in the other.

46. Brother Bhagwati has, on this aspect considered at length certain American
decisions like Kent 2 L. ed. 2d 1204, Apthekar 12 L. ed. 2d 992 and Zemel 14 L. ed. 2d
179 and illuminating though his analysis is, I am inclined to think that the presence
of the due process clause in the 5th and 14th Amendments of the American
Constitution makes significant difference to the approach of American Judges to the
definition and evaluation of constitutional guarantees. The content which has been
meaningfully and imaginatively poured into "due process of law" may, in my view,
constitute an important point of distinction between the American Constitution and
ours which studiously avoided the use of that expression. In the Centennial Volume.
"The Fourteenth Amendment" edited by Bernard Schwartz, is contained in an article
on "Landmarks of Legal Liberty by Justice William J. Brennan in which the learned
Judge quoting from Yeat"s play has this to say : In the service of the age-old dream
for recognition of the equal and inalienable rights of man, the 14th Amendment
though 100 years old, can never be old-

Like the poor old women in Yeat"s play,

"Did you see an old woman going down the path?" asked Bridget. "I did not," replied
Patrick, who had come into the house after the old woman left it, "But I saw a young
girl and she had the walk of a queen.

Our Constitution too strides in its majesty but, may it be remembered, without the
due process clause, I prefer to be content with a decision directly in point, All India
Bank Employees' Association [1962] 3 SCR 269 In which this Court rejected the
contention that the freedom to form associations or unions contained in Article
19(1)(c) carried with it the right that a workers" union could do all that was




necessary to make that right effective, in order to achieve the purpose for which the
union was formed. One right leading to another and that another to still other, and
so on, was described in the abovementioned decision as productive of a "grotesque
result".

47. 1 have, nothing more to add to what Brother Bhagwati has said on the other
points in the case. I share his opinion that though the right to go abroad is not
included in the right contained in Article 19(1)(a), if an order made u/s 10(3)(c) of the
Act does in fact violate the right of free speech and expression, such an order could
be struck down as unconstitutional. It is well-settled that a statute may pass the test
of constitutionality and yet an order passed under it may be unconstitutional. But of
that I will say no more because in this branch, one says no more than the facts
warrant and decides nothing that does not call for a decision. The fact that the
petitioner was not heard before or soon after the impounding of her passport would
have introduced a serious infirmity in the order but for the statement of the
Attorney General that the Government was willing to hear the petitioner and further
to limit the operation of the order to a period of six months from the date of the
fresh decision, if the decision was adverse to the petitioner. The order, I agree, does
not in fact offend against Article 19(1)(a) or 19(1)(g).

48.1, therefore, agree with the order proposed by Brother Bhagwati.
P.N. Bhagwati, J.

49. The Petitioner is the holder of the passport issued to her on 1st June, 1976 under
the Passport Act, 1967. On 4th My, 1977 the Petitioner received a letter dated 2nd
July, 1977 from the Regional Passport Officer, Delhi intimating to her that it has
been decided by the Government of India to impound her passport u/s 10(3)(c) of
the Act in public interest and requiring her to surrender the passport within seven
days from the date of receipt of the letter. The petitioner immediately addressed a
letter to the Regional Passport Officer requesting him to furnish a copy of the
statement of reasons for making the order as provided in Section 10(5) to which a
reply was sent by the Government of India, Ministry of External Affairs on 6th July,
1977 stating inter alia that the Government has decided "in the interest of the
general public" not to furnish her a copy of the statement of reasons for making of
the order." The Petitioner thereupon filed the present petition challenging the
action of the Government in impounding her passport and declining to give reasons
for doing so. The action of the Government was impugned inter alia on the ground
that it was mala fide, but this challenge was not pressed before us at the time of the
hearing of the arguments and hence it is not necessary to state any facts bearing on
that question. The principal challenge set out in the petition against the legality of
the action of the Government was based mainly on the ground that Section 10(3)(c),
in so far as it empowers the Passport Authority to impound a passport "in the
interests of the general public" is violative of the equality clause contained in Article
14 of the Constitution, since the condition denoted by the words "in the interests of



the general public" limiting the exercise of the power is vague and undefined and
the power conferred by this provision is, therefore, excessive and suffers from the
vice of "over-breath." The petition also contained a challenge that an order u/s
10(3)(c) impounding a passport could not be made by the Passport Authority
without giving an opportunity to the holder of the passport to be heard in defence
and since in the present case, the passport was impounded by the Government
without affording an opportunity of hearing to the petitioner, the order was null and
void, and, in the alternative, if Section 10(3)(c) were read in such a manner as to
exclude the right of hearing, the section would be infected with the vice of
arbitrariness and it would be void as offending Article 14. These were the only
grounds taken in the Petition as originally filed and on 20th July, 1977 the petition
was admitted and rule issued by this Court and an interim order was made directing
that the passport of the petitioner should continue to remain deposited with the
Registrar of this Court pending the hearing and final disposal of the Petition.

50. The hearing of the petition was fixed on. 30th August 1977, but before that, the
petitioner filed an application for urging additional grounds and by this application,
two further grounds were sought to be urged by her. One ground was that Section
10(3)(c) is ultra vires Article 21 since it provides for impounding of passport without
any procedure as required by that Article, or, in any event, even if it could be said
that there is some procedure prescribed under the passport Act, 1967, it is wholly
arbitrary and unreasonable and, therefore, not in compliance with the requirement
of that article. The other ground urged on behalf of the petitioner was that Section
10(3)(c) is violative of Articles 19(1)(@) and 19(1)(g) inasmuch as it authorises
imposition of restrictions on freedom of Speech and expression guaranteed under
Article 19(1)(a) and freedom to practise any profession or to carry on any
occupation, or business guaranteed under Article 19(1)(g) and these restrictions are
impermissible under Article 19(2) and Article 19(6) respectively. The application for
urging these two additional grounds was granted by this Court and ultimately at the
hearing of the petition these were the two principal grounds which were pressed on
behalf of the petitioner.

51. Before we examine the rival arguments urged on behalf of the parties in regard
to the various questions arising in this petition, it would be convenient, to set out
the relevant provisions of the Passport Act, 1967. This Act was enacted on 24th June,
1967 in view of the decision of this Court in Satwant Singh Sawhney v. D.

Ramarathnam, Assistant Passport Officer. Government of India, New Delhi & Ors.
[1967] 3 SCR 525. The position which obtained prior to the coming into force of this
Act was that there was no law regulating the issue of passports for leaving the
shores of India and going abroad. The issue of passports was entirely within the
discretion of the executive and this discretion, was unguided and unchannelled. This
Court, by a majority, held that the expression "personal liberty" in Article 21 takes in
the right of locomotion and travel abroad and under Article 21 no person can be
deprived of his right to go abroad except according to the procedure established by




law and since no law had been made by the State regulating or prohibiting the
exercise of such right, the refusal of passport was in violation of Article 21 and
moreover the discretion with the executive in the matter of issuing or refusing
passport being unchannelled and arbitrary, it was plainly violative of Article 14 and
hence the order refusing passport to the petitioner was also invalid under that
Article. This decision was accepted by Parliament and the infirmity pointed out by it
was set right by the enactment of the Passports Act, 1967. This Act, as its preamble
shows, was enacted to provide for the issue of passports and travel documents to
reqgulate the departure from India of citizens of India and other persons and for
incidental and ancillary matters. Section 3 provides that no person shall depart from
or attempt to depart from India unless he holds in this behalf a. valid passport or
travel document. What are the different classes of passports and travel documents
which can be issued under the Act is laid down in Section 4. Section 5, Sub-section
(1) provides for making of an application for issue of a passport or travel document
or for endorsement on such passport or travel document for visiting foreign country
or countries and Sub-section (2) says that on receipt of such application, the
passport authority, after making such inquiry, if any, as it may consider necessary,
shall, by order in writing, issue of refuse to issue the passport or travel document or
make or refuse to make on the passport or travel document endorsement in respect
of one or more of the foreign countries specified in the application. Sub-section (3)
requires the passport authority, where it refuses to issue the passport or travel
document or to make any endorsement on the passport of travel document, to
record in writing a brief statement of its reasons for making such order. Section 6,
Sub-section (i) lays down the grounds on which the passport authority shall refuse
to make an endorsement for visiting any foreign country and provides that on no
other ground the endorsement shall be "refused. There are four grounds set out. in
this sub-section and of them, the last is that, in the opinion of "-the Central
Government, the presence of the applicant in such foreign country is not in the
public interest. Similarly Sub-section (2) of Section 6 specifies the grounds on which
alone and on no other grounds the passport authority shall refuse to issue passport
or travel document for visiting any foreign country and amongst various grounds
set out there, the last is that, in the opinion of the Central Government the issue of
passport or travel, document to the applicant will not be in the public interest. Then
we come to Section 10 which is the material section which falls for consideration.
Sub-section (1) of that section empowers the passport authority to vary or cancel the
endorsement of a passport or travel document or to vary or cancel the conditions
subject to which a passport or travel document has been issued, having regard,
inter alia, to the provisions of Sub-section (1) of Section 6 or any notification u/s 19,
Sub-section (2) confers powers on the passport authority to vary or cancel the
conditions of the passport or travel document on application of the holder of the
passport or travel document and with the previous approval of the Central
Government. Sub-section (3) provides that the passport authority may impound or
cause to tie impounded or revoke a passport or travel document on the grounds set



out in Clauses (a) to (h). The order impounding the passport in the present case was
made by the Central Government under Clause (c) which reads as follows :-

(c) if the passport authority deems it necessary so to do in the interest of the
Sovereignty and Integrity of India, the security of India, friendly relations of India
with any foreign country, or in the interests of the general public;

The particular ground relied upon for making the order was that set out in the last
part of Clause (c), namely, that the Central Government deems it necessary to
impound the passport "in the interests of the genera public." Then follows
Sub-section (5) which requires the passport authority impounding or revoking a
passport or travel document or varying or cancelling an endorsement made upon it
to "record in writing a brief statement of the reasons for making such order and
furnish to the holder of the passport or travel document on demand a copy of the
same unless, in, any case, the passport authority is of the opinion that it will not be
in the interests of the sovereignty and integrity of India, the security of India,
friendly relations of India with any foreign country or in the interests of the general
public to furnish such a copy." It was in virtue of the provision contained in the latter
part of this sub-section that the Central Government declined to furnish a copy of
the statement of reasons for impounding the passport of the petitioner on the
ground that it was not in the interests of the general public to furnish such copy to
the petitioner. It is indeed a matter of regret that the Central Government should
have taken up this attitude in reply to the request of the petitioner to be supplied a
copy of the statement of reasons, because ultimately, when the petition came to be
filed, the Central Government did disclose the reasons in the affidavit in reply to the
petition which shows that it was not really contrary to public interest and if we look
at the reasons given in the affidavit in reply, it will be clear that no reasonable
person could possibly have taken the view that the interests of the general public
would be prejudiced by the disclosure of the reasons. This is an instance showing
how power conferred on a statutory authority to act in the interests of rue", general
public can sometimes be improperly exercised. If the petitioner had not filed the
petition, she would perhaps never have been able to find out what were the reasons
for which her passport was impounded and she was deprived of her right to go
abroad. The necessity of giving reasons has obviously been introduced in
Sub-section (5) so that it may act as a healthy check against abuse or misuse of
power. If the reasons given are not relevant and there is no nexus between the
reasons and the ground on which the passport has been impounded, it would be
open to the holder of the passport to challenge the order impounding it in a court of
law and if the court is satisfied that the reasons are extraneous or irrelvant, the
court would strike down the order. This liability to be exposed to judicial scrutiny
would by itself act as a safequard against improper or mala fide exercise of power-
The court would, therefore, be very slow to accept, without close scrutiny, the claim
of the passport authority that it would not be in the interests of the general public to
disclose the reasons. The passport authority would have to satisfy the court by



placing proper material that the giving of reasons would be clearly and indubitably
against the interests of the general public; and if the Court is not so satisfied, the
Court may require the passport authority to disclose the reasons, subject to any
valid and lawful claim for privilege which may be set up on behalf of the
Government. Here in the present case, as we have already pointed out, the Central
Government did initially claim that it would be against the interests of the general
public to disclose the reasons for impounding the passport, but when it came to
filing the affidavit in reply, the Central Government very properly abandoned this
unsustainable claim and disclosed the reasons. The question whether these reasons
have any nexus with the interests of the general public or they are extraneous and
irrelevant is a matter which we shall examine when we deal with the arguments of
the parties. Meanwhile, proceeding further with the resume of the relevant
provisions, reference may be made to Section 11 which provides for an appeal inter
alia against, the order impounding or revoking a passport or travel document under
Sub-section (3) of Section 10. But there is a proviso to this section which says that if
the order impounding or revoking a passport or travel document is passed by the
Central Government, there shall be no right to appeal. These are the relevant
provisions of the Act in the light of which we have to consider the constitutionality of
Sub-section (3)(c) of Section 10 and the validity of the order impounding the
passport of the petitioner.

52. Meaning and content of personal, liberty in Article 21

53. The first contention urged on behalf of the petitioner in support of the petition
was that the right to go abroad is part of "personal liberty" within the meaning of
that expression as used in Article 21 and no one can be deprived of this right except
according to the procedure prescribed by law. There is no procedure prescribed by
the Passport Act, 1967 far impounding or revoking a passport and thereby
preventing the holder of the "passport from going abroad and in any event, even if
some procedure can be traced in the relevant provisions "of the Act, it is
unreasonable and arbitrary, inasmuch as it does not provide for giving an
opportunity to the holder of the passport to be heard against the making of the
order and hence the action of the Central Government in impounding the passport
of the petitioner is in violation of Article 21. This contention of the petitioner raises a
question as to the true interpretation of Article 21, what is the nature and extent of
the protection afforded by this article? What is the meaning of "personal liberty" :
does it include the right to go abroad so that this right cannot be abridged or taken
away except in accordance with the procedure prescribed by law ? What is the
inter-relation between Article 14 and Article 21 ? Does Article 21 merely require that
there must be some semblance of procedure, howsoever arbitrary or fanciful,
prescribed by law before a person can be deprived of his personal liberty or that the
procedure must satisfy certain requisites in the sense that it must be fair and
reasonable? Article 21 occurs in Part III of the Constitution which confers certain
fundamental rights. These fundamental rights had their roots deep in the struggle



for independence and, as pointed out by Granville Austin in "The Indian Constitution
Cornerstone of a Nation", "they were included in the Constitution in the hope and
expectation that one day the tree of true liberty would bloom in India". They were
indelibly written in the sub-conscious memory of the race which fought for well-nigh
thirty years for securing freedom from British rule and they found expression in the
form of fundamental rights when the Constitution was enacted. These fundamental
rights represent the basic values cherished by the people of this country since the
Vedic times and they are calculated to protect the dignity of the individual and
create conditions in which every human being can develop his personality to the
fullest extent. They weave a ""pattern of guarantees on the basic-structure of
human lights" and impose negative obligations on the State not to encroach on
individual liberty in its various dimensions. It is apparent from the enunciation of
these rights that the respect for the individual and his capacity for individual volition
which finds expression there is not a self fulfilling prophecy. Its purpose is to help
the individual to find his own: liability,, to give expression to his creativity and to
prevent governmental and other forces from "alienating" the individual from his.
creative impulses These rights are wide ranging and comprehensive and they fall
under seven heads, namely, right to equality, right to freedom, right against
exploitation, right to freedom of religion, cultural and educational rights, right to
property and right to constitutional remedies. Articles 14 to 18 occur under the
heading "Right to Equality", and of them, by far the most important is Article 14
which confers a fundamental right by injuncting the State not to "deny to any
person equality before the law or the equal protection of the laws within the
territory of India". Articles 19 to 22, which find place under the heading "Right to
freedom" provide for different aspects of freedom. Clause X(1) of Article 19
enshrines what may be described as the seven lamps Of freedom. It provides that all
citizens shall have the right--(a) to freedom of speech and expression; (b) to
assemble peaceably and without arms; (c) to form associations or unions;(d) to
move freely throughout the territory of India;- (e) to reside and settle in any part of
the territory of India; (f) to acquire, hold and dispose of property and (g) to practise
any profession or to carry on any occupation, trade or business. But these freedoms
are not and cannot be absolute, for absolute arid unrestricted freedom of one may
be destructive of the freedom of another and in a well-ordered, civilised, society,
freedom can only be regulated freedom. Therefore, Clauses (2) to (6) of Art, 19
permit reasonable restrictions to be imposed on the exercise of the fundamental
rights guaranteed under Clause (1) of that article. Article 20 need not detain us as.
that is not material for the determination of the controversy between the parties.
EH‘G ngop%(?gbﬁrglﬁlaﬁl%ewdhé%k}i%gvg%eﬁi:s fife or personal liberty except according to
procedure established by law.

Article 22 confers protection against arrest and detention in certain cases and
provides inter alia safeguards in case of preventive detention. The other



fundamental rights are not relevant to the present discussion and we need not refer
to them.

54. It is obvious that Article 21, though couched in negative language, confers the
fundamental right to life and personal liberty. So Far as the right to personal liberty
is concerned, it is ensured by providing that no one shall be deprived of personal
liberty except according to procedure prescribed by law. The first question that
arises for consideration on the language of Article 21 is : what is the meaning and
content of the words "personal liberty" as used in this article? This question
incidently came up for discussion in some of the judgments in A. K. Gopalan v. State
of Madras [1950] S.C.R. 88 and the observations made by Patanjali Sastri, J.,
Mukherjee, J., and S. R. Das, J., seemed to place a narrow interpretation on the
words "personal liberty" so as to confine the protection of Article 21 to freedom, of
the person against unlawful detention. But there was no definite pronouncement
made on this point since the question before the Court was not so much the
interpretation of the words "personal liberty" as the inter-relation between Article
19 and 21. It was in Kharak Singh v. State of U.P. & Ors. that the question as to the
proper scope and meaning of the expression "personal liberty" came up pointedly
for consideration for the first time before this Court. The majority of the Judges took
the view "that "personal liberty" is used in the article as a compendious term, to
include within itself all the varieties of rights which go" to make up the "personal
liberties" of man other than those- dealt with in the several clauses of Article 19(1).
In other words, while Article 19(1) deals with particular species or attributes, of that
freedom, "personal liberty" in Article 21 takes in and comprises the residue". The
minority judges, however, disagreed with this view taken by the majority and
explained their position in the following words : "No doubt the expression "personal
liberty" is a comprehensive one and the right to move freely is an attribute of
personal liberty. It is said that the freedom to move freely is carved out of personal
liberty and, therefore, the expression "personal liberty" in Article 21 excludes that
attribute. In our view, this is not a correct approach. Both are independent
fundamental rights, though there is overlapping. There is no question of one being
carved out of another. The fundamental, right of life and personal liberty bas many
attributes and some of them are found in Article 19. If a person"s fundamental right
under Article 21 is infringed, the State can rely upon a law to sustain the action, but
that cannot be a complete answer unless the said law satisfies the test laid down in
Article 19(2) so far as the attributes covered by Article 39(1) are concerned". There
can be no doubt that in view of the decision of this Court in R. C. Cooper v. Union of
India [1973] 3 S.C.R. 530 the minority view must be regarded as correct and the
majority view must be held to have been overruled- We shall have occasion to
analyse and discuss the decision in R. C. Cooper's case a little later when we deal
with the arguments based on infraction of Articles 19(1)(a) and 19(1)(g), but it is
sufficient to state for the present that according to this decision, which was a
decision given by the full Court, the fundamental rights conferred by Part III are not




distinct and mutually exclusive rights. Each freedom has different dimensions and
merely because the limits of interference with one freedom are satisfied, the Jaw is
not freed from the necessity to meet the. challenge of another guaranteed freedom.
The decision in A. K. Gopalan"s {supra) case gave rise to the theory that the
freedoms under Articles 19, 21, 22 and 31 are exclusive--each article enacting a code
relating to the protection of distinct rights, but this theory was over-turned in R. C.
Cooper'"s case (supra) where Shah, I, speaking-on behalf of the majority pointed out
that "Part III of the Constitution weaves a pattern of guarantees on the texture of
basic human rights. The guarantees delimit the protection of those rights in their
allotted fields : they do not attempt to enunciate- distinct rights." The conclusion
was summarised in these terms : "In our judgment, the assumption in A. K
Gopalan"s case that certain articles in the Constitution exclusively deal with specific
matters cannot be accepted as correct”. It was held in R. C. Cooper"s case and that is
clear from the judgment of Shah, J., because Shah, J., in so many terms disapproved
of the contrary states merit of law contained in the opinions of Kama, CJ., Patanjali
Sastri, J., Mahajan, J., Mukherjee, J., and S. R. Das, J., in A. K. Gopalan"s case that even
where a person is detained in accordance with the procedure prescribed by law, as
mandated by Article 21, the protection conferred by the various clauses of Article
19(1) does not cease to be available to him and the law authorising such detention
has to satisfy the test of the applicable freedom under Article 19, Clause (1). This
would clearly show that Articles 19(1) and 21 are not mutually exclusive, for, if they
were, there would be no question of a law depriving a person of personal liberty
within the meaning of Article 21 having to meet the challenge of a fundamental
right under Article 19(1). Indeed, in that event, a law of preventive detention which
deprives a person of "personal liberty" in the narrowest sense, namely, freedom
from detention and thus falls indisputably within Article 21 would not require to be
tested on the touchstone of Clause (d) of Article 19(1) and yet it was held by a Bench
of seven Judges, of this Court in Shambhu Nath Sarkar v. The State of West Bengal&

Ors. that such a law would have to satisfy the requirement inter alia of Article 19(1),
Clause (d) and in Haradhan Saha v. The State, of West Bengal & Ors. which was a
decision given by a Bench of five judges, this Court considered the challenge of
Clause (d) of Article 19(f) to the constitutional validity of the Maintenance of Internal
Security Act, 1971 and held that that Act did not violate the constitutional guarantee
embodied in that article. It is indeed difficult to see on what principle we can refuse
to give its plain natural meaning to the expression "personal liberty" as used in
Article 21 and read it in a narrow and restricted sense so as to exclude those
attributes of personal liberty which are specifically dealt with in Article 19. We do not
think that this would be a correct way of interpreting the provisions of the
Constitution conferring fundamental rights. The attempt of the court should be to
expand the reach and ambit of the fundamental rights rather than attenuate their
meaning and content by a process of judicial construction. The wave length for
comprehending the scope and ambit of the fundamental rights has been set by this
Court in R. C. Cooper"s case and our approach in the interpretation of the




fundamental rights must now be in tune with this wave length. We may point out
even at the cost of repetition that this Court has said in so many terms in R. C
Cooper's case that each freedom has (different dimensions and there may be
overlapping between different fundamental rights and therefore it is not a valid
argument to say that the expression "personal liberty" in Article 21 must be so
interpreted as to" avoid overlapping between that article and Article 19(1). The
expression "personal liberty" in Article 21 is of the widest amplitude and it covers a
variety of rights which go to constitute the personal liberty of man and some of
them have been raised to the status of distinct fundamental rights and given
additional protection under Article 19, Now, it has been held by this Court in Satwant
Singh''s case that "personal liberty" within the meaning of Article 21 includes within
its ambit the right to go abroad and consequently no person can be deprived of this
right except according to procedure prescribed by law. Prior to the enactment of the
Passports Act, 1967, there was no law regulating the right of a person to go abroad
and that was the reason why the order of the Passport Officer refusing to issue
passport to the petitioner in Satwant Singh's case was struck down as invalid. It will
be seen at once from the language of Article" 21 that the protection it secures is a
limited one. It safeguards the right to go abroad against executive interference
which is not supported by law; and law here means "enacted law" or "State Law".
Vide A. K. Gopalan"s case. Thus, no person can be deprived of his right to go abroad
unless there is a law made by the State prescribing the procedure for so depriving
him and the deprivation is effected strictly in accordance with such procedure. It
was for this reason, in order to comply with the requirement of Article 21, that
Parliament enacted the Passports Act, 1967 for requlating the right to go abroad. It
is clear from the provisions of the Passports Act, 1967 that is lays down the
circumstances under which a passport may be issued or refused or cancelled or
impounded and also prescribes a procedure for doing so, but the question is
whether that is sufficient compliance with Article 21. Is the prescription of some sort
of procedure enough or must the procedure comply with any particular
requirements? Obviously, procedure cannot be arbitrary, unfair or unreasonable.
This indeed was conceded by the learned Attorney General who with his usual
candour frankly stated that it was not possible for him to contend that any
procedure howsoever arbitrary, oppressive or unjust may be prescribed by the law.
There was some discussion in A. K. Gopalan's case in regard to the nature of the
procedure required to be prescribed under Article 21 and at least three of the
learned Judges out of five expressed themselves strongly in favour of the view that
the procedure cannot be any arbitrary, fantastic or oppressive procedure. Fazal Alj,
J., who was in a minority, went to the farthest limit in saying that the procedure
must include the four essentials set out in Prof. Willi"s book on Constitutional Law,
namely, notice, opportunity to be heard, impartial tribunal and ordinary course of
procedure. Patanjali Sastri, ). did not go as far as that but he did say that "certain
basic principles emerged as the constant factors known to all those procedures and
they formed the core of the procedure established by law." Mahajan, J., also



observed that Article 21 requires that "there should be some form of proceeding
before a person can be condemned either in respect of his life or his liberty" and "it
negatives the idea of fantastic, arbitrary and oppressive forms of proceedings". But
apart altogether from these observations in A. K. Gopalan's case, which have great
weight, we find that even on principle the concept of reasonableness must be
projected in the procedure contemplated by Article 21, having regard to the impact
of Article 14 on Article 21.

The inter-relationship between Articles 14, 19 and 21

55. We may at this stage consider the inter-relation between Article 21 on the one
hand and Articles 14 and 19 on the other. We have already pointed out that the view
taken by the majority in A. K. Gopalan"s case was that so long as a law of preventive
detention satisfies the requirements of Article 22, it would be within the terms of
Article 21 and it would not be required, to meet the challenge of Article 19. This view
proceeded on the assumption that "certain articles in the Constitution exclusively
deal with specific matters" and where the requirements of an article dealing with
the particular matter in question are satisfied and there is no infringement of the
fundamental right guaranteed by that article, no recourse can be had to a
fundamental right conferred by another article. This doctrine of exclusivity was
seriously questioned in R. C. Cooper"s case and it was over-ruled by a majority of the
Full Court, only Ray, J., as he then was, disisenting. The majority judges held that
though a law of preventive detention may pass the test of Article 22, it has yet to
satisfy the requirements of other fundamental rights such as Article 19. The ratio of
the majority judgment in R. C. Cooper"s case was explained in clear and categorical
terms by Shelat, J., speaking on behalf of seven judges of this Court in Shambhu
Nath Sarkar v. State of West Bengal. The learned Judge there said :

In Gopalan'"s case (supra) the majority court had held that Article 22 was a
self-contained Code and therefore a law of preventive detention did not have to
satisfy the requirement of Articles 19, 14 and 21. The view of Fazal Ali, J., on the
other hand, was that preventive detention was a direct breach of the right under
Article 19(1)(d) and that a law providing for preventive detention had to be subject to
such judicial review as is obtained under Clause (5) of that Article. In R. C. Cooper v.
Union of India, (supra) the aforesaid premise of the majority in Gopalan"s case
(supra) was disapproved and therefore it no longer holds the field. Though Cooper"s
case (supra) dealt with the inter-relationship of Article 19 and Article 31, the basic
approach to construing the fundamental rights guaranteed in the different
provisions of the Constitution adopted in this case held the major premise of the
majority in Gopalan's case (supra) to be incorrect.
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