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1. The appellant was getting contract for manufacturing of Railway wagons from the Indian Railways. Inputs for manufacture of

these wagons were

supplied by the Indian Railways, meaning thereby the appellant was only doing job work. Insofar as Railway wagons are

concerned, they are

exempted from duty w.e.f. 1-3-1993. The only question as to whether the inputs/parts which were used for manufacturing of

Railway wagons are

to be subjected to Excise duty. It is not in dispute that these are intermediate products and captively used and would come within

the definition of

manufacture"". However, before these goods could be exigible to the Excise duty, it was also incumbent upon the Department to

prove that the

said parts were marketable. We find that a specific contention was taken by the assessee that the goods in question are not

marketable. However,

the Department did not lead any evidence to demonstrate that these products are marketable. On this ground alone the present

appeal is liable to

succeed.



2. We, thus, set aside the impugned order of the Tribunal which has not even gone to this essential aspect of the matter.

3. The appeal is accordingly allowed.
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