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Final Decision: Dismissed

Judgement

Kirpal, CJJ.

India is a land of diversity -- of different castes, peoples, communities, languages,
religions and culture. Although these people enjoy complete political freedom, a
vast part of the multitude is illiterate and lives below the poverty line. The single
most powerful tool for the upliftment and progress of such diverse communities is
deduction. The state, with its limited resources and slow-moving machinery, is
unable to fully develop the genius of the Indian people very often t he impersonal
education that is imparted by the state, devoid of adequate material content that
will make the students self-reliant only succeeds in producing potential
pen-pushers, as a result of which sufficient jobs are not available.

2. It is in this scenario where there is a lack of quality education and adequate
number of schools and colleges that private educational institutions have been
established by educationists, philanthropists and religious and linguistic minorities.
Their grievance is that the necessary and unproductive load on their back in the
form of governmental control, by way of rules and regulations, has thwarted the
progress of quality education. It is their contention that the government must get
off their back, and that they should be allowed to provide quality education
uninterrupted by unnecessary rules and regulations, laid down by the bureaucracy
for its own self-importance. The private educational institutions, both aided and
unaided, established by minorities and non-minorities, in their desire to break free
of the unnecessary shackles put on their functioning as modern educational
institutions and seeking to impart quality education for the benefit of the
community for whom they were established, and others, have filed the present writ
petitions and appeals asserting their right to establish and administer educational
institutions of their choice unhampered by rules and regulations that unnecessarily
impinge upon their autonomy.



3. The hearing of these cases has had a chequered history. Writ Petition No. 350 of
1993 filed by the Islamic Academy of Education and connected petitions were placed
before a Bench of 5 Judges. As the Bench was prima facie of the opinion that Article
30 did not clothe a minority educational institution with the power to adopt its own
method of selection and the correctness of the decision of this Court in 274152 was
doubted, it was directed that the questions that arose should be authoritatively
answered by a larger Bench. These cases were then placed before a Bench of 7
Judges. The questions framed were recast and on 6t February, 1997, the Court
directed that the matter be placed a Bench of at least 11 Judges, as it was felt that in
view of the Forty-Second Amendment to the Constitution, whereby "education" had
been included in Entry 25 of List III of the Seventh Schedule, the question of who
would be regarded as a "minority" was required to be considered because the
earlier case laws related to the pre-amendment era, when education was only in the
State List. When the cases came up for hearing before an eleven Judge Bench,
during the course of hearing on 19t March, 1997, the following order was passed:-
"Since a doubt has arisen during the course of our arguments as to whether this
Bench would feel itself bound by the ratio propounded in -- In Re Kerala Education
Bill 1959 SCR 955 and the 279299 , it is clarified that this sized Bench would not feel
itself inhibited by the views expressed in those cases since the present endeavour is
to discern the true scope and interpretation of Article 30(1) of the Constitution,
which being the dominant question would require examination in its pristine purity.
The factum is recorded."

4. When the hearing of these cases commended, some questions out of the eleven
referred for consideration were reframed. We propose to give answers to these
guestions after examining the rival contentions on the issues arising therein.

5. On behalf of all these institutions, the learned counsels have submitted that the
Constitution provides a fundamental right to establish and administer educational
institutions. With regard to non-minorities, the right was stated to be contained in
Article 19(1)(g) and/or Article 26, while in the case of linguistic and religious
minorities, the submission was that this right was enshrined and protected by
Article 30. It was further their case that private educational institutions should have
full autonomy in their administration. While it is necessary for an educational
institution to secure recognition or affiliation, and for which purpose rules and
regulations or conditions could be prescribed pertaining to the requirement of the
quality of education to be provided, e.g., qualifications of teachers, curriculum to be
taught and the minimum facilities which should be available for the students, it was
submitted that the state should not have a right to interfere or lay down conditions
with regard to the administration of those institutions. In particular, objection was
taken to the nominations by the state on the governing bodies of the private
institutions, as well as to provisions with regard to the manner of admitting
students, the fixing of the fee structure and recruitment of teachers through state



channels.

6. The counsels for these educational institutions, as well as the Solicitor General of
India, appearing on behalf of the Union of India, urged that the decision of this
Court in 273875 case required reconsideration. It was submitted that the scheme
that had been framed in Unni Krishnan"s case had imposed unreasonable
restrictions on the administration of the private educational institutions, and that
especially in the case of minority institutions, the right guaranteed to them under
Article 30(1) stood infringed. It was also urged that the object that was sought to be
achieved by the scheme was, in fact, not achieved.

7. On behalf of the private minority institutions, it was submitted that on the correct
interpretation of the various provisions of the Constitution, and Articles 29 and 30 in
particular, the minority institutions have a right to establish and administer
educational institutions of their choice. The use of the phrase "of their choice" in
Article 30(1) clearly postulated that the religious and linguistic minorities could
establish and administer any type of educational institution, whether it was a school,
a degree college or a professional college; it was argued that such an educational
institution is invariably established primarily for the benefit of the religious and
linguistic minority, and it should be open to such institutions to admit students of
their choice. While Article 30(2) was meant to ensure that these minority institutions
would not be denied aid on the ground that they were managed by minority
institutions, it was submitted that no condition which curtailed or took away the
minority character of the institution while granting aid could be imposed. In
particular, it was submitted that Article 29(2) could not be applied or so interpreted
as to completely obliterate the right of the minority institution to grant admission to
the students of its own religion or language. It was also submitted that while secular
laws relating to health, town planning, etc., would be applicable, no other rules and
regulations could be framed that would in any way curtail or interfere with the
administration of the minority educational institution. It was emphasized by the
learned counsel that the right to administer an educational institution included the
right to constitute a governing body, appoint teachers and admit students. It was
further submitted that these were the essential ingredients of the administration of
an educational institution, and no fetter could be put on the exercise of the right to
administer. It was conceded that for the purpose of seeking recognition,
qualifications of teachers could be stipulated, as also the qualification of the
students who could be admitted; at the same time, it was argued that the manner
and mode of appointment of teachers and selection of students had to be within the

exclusive domain of the autochthones institution.
8. On behalf of the private non-minority unaided educational institutions, it was

contended that since secularism and equality were part of the basic structure of the
Constitution the provisions of the Constitution should be interpreted so that the
right of the private non-minority unaided institutions were the same as that of the



minority institutions. It was submitted that while reasonable restrictions could be
imposed under Article 19(6), such private institutions should have the same freedom
of administration of an unaided institution as was sought by the minority unaided
institutions.

9. The learned Solicitor General did not dispute the contention that the right in
establish an institution had been confined on the non-minorities by Articles 19 and
26 and on the religious and linguistic minorities by Article 30. He agreed with the
submission of the counsels for the appellants that the Unni Krishnan decision
required reconsideration, and that the private unaided educational institutions were
entitled to greater autonomy. He, however, contended that Article 29(2) was
applicable to minority institutions, and the claim of the minority institutions that
they could preferably admit students of their own religion or language to the
exclusion of the other communities was impermissible. In other words, he
submitted that Article 29(2) made it obligatory even on the minority institutions not
to deny admission on the ground of religion, race, caste, language or any of them.

10. Several States have totally disagreed with the arguments advanced by the
learned Solicitor General with regard to the applicability of Article 29(2) and 30(1).
The States of Madhya Pradesh, Chattisgarh and Rajasthan have submitted that the
words "their choice" in Article 30(1) enabled the minority institutions to admit
members of the minority community, and that the inability of the minority
institutions to admit others as a result of the exercise of "their choice" would not
amount to a denial as contemplated under Article 29(2). The State of Andhra
Pradesh has not expressly referred to the inter-play between Article 29(2) and Article
30(1), but has stated that "as the minority educational institutions are intended to
benefit the minorities, a restriction that at least 50 per cent of the students admitted
should come from the particular minority, which has established the institution
should be stipulated as a working rule", and that an institution which fulfilled the
following conditions should be regarded as minority educational institutions:

1. All the office bearers, members of the executive committee of the society must
necessarily belong to the concerned religious/linguistic minority without exception.

2. The institution should admit only the concerned minority candidates to the extent
of sanctioned intake permitted to be filed by the respective managements.

and that the Court "ought to permit the State to regulate the intake in minority
educational institutions with due regard to the need of the community in the area
which the institution is intended to serve. In no case should such intake exceed 50%
of the total admissions every year."

11. The State of Kerala has submitted, again without express reference to Article
29(2), "that the constitutional right of the minorities should be extended to
professional education also, but while limiting the right of the minorities to admit
students belonging to their community to 50% of the total intake of each minority



institution".

12. The State of Karnataka has submitted that "aid is not a matter of right but
receipt thereof does not in any way dilute the minority character of the institution.
Aid can be distributed on non-discriminatory conditions but in so far as minority
institutions are concerned, their core rights will have to be protected.

13. On the other hand, the States of Tamil Nadu, Punjab, Maharashtra, West Bengal,
Bihar and Uttar Pradesh have submitted that Article 30(1) is subject to Article 29(2),
arguing that a minority institution availing of state aid loses the right to admit
members of its community on the basis of the need of the community.

14. The Attorney General, pursuant to the request made by the court, made
submissions on the constitutional issues in a fair and objective manner. We
recorded our appreciation for the assistance rendered by him and the other learned
counsel.

15. We may observe here that the counsels were informed that it was not necessary
for this Bench to decide four of the questions framed relating to the issue of who
could be regarded as religious minorities; no arguments were addressed in respect
thereto.

16. From the arguments aforesaid, five main issues arise for consideration in these
cases, which would encompass all the eleven questions framed that are required to
be answered.

17. We will first consider the arguments of the learned counsels under these heads
before dealing with the questions now remaining to be answered.

1. IS THERE A FUNDAMENTAL RIGHT TO SET UP EDUCATIONAL INSTITUTION AND IF
SO, UNDER WHICH PROVISION?

18. With regard to the establishment of educational institutions, three Articles of the
Constitution come into play. Article 19(1)(g) gives the right to all the citizens to
practice any profession or to carry on any occupation, trade or business; this right is
subject to restrictions that may be placed under Article 19(6). Article 26 gives the
right to every religious denomination to establish and maintain an institution for
religious purposes, which would include an educational institution. Article 19(1)(qg)
and Article 26, therefore, confer rights on all citizens and religious denominations to
establish and maintain educational institutions. There was no serious dispute that
the majority community as well as linguistic and religious minorities would have a
right under Article 19(1)(g) and 26 to establish educational institutions. In addition,
Article 30(1), in no uncertain terms, gives the right to the religious and linguistic
minorities to establish and administer educational institutions of their choice.

19. We will first consider the right to establish and administer an educational
institution under Article 19(1)(g) of the Constitution and deal with the right to



establish educational institutions under Article 26 and 30 in the next part of the
judgment while considering the rights of the minorities.

20. Article 19(1)(g) employs four expressions, viz., profession, occupation, trade and
business. Their fields may overlap, but each of them does have a content of its own.
Education is per se regarded as an activity that is charitable in nature [See 281480, .
Education has so far not been regarded as a trade or business where profit is the
motive. Even if there is any doubt about whether education is a profession or not, it
does appear that education will fall within the meaning of the expression
"occupation”. Article 19(1)(g) uses the four expressions so as to cover all activities of
a citizen in respect of which income or profit is generated, and which can
consequently be regulated under Article 19(6). In Webster"s Third New International
Dictionary at page 1650, "occupation" is, inter alia , defined as "an activity in which
one engages" or "a craft, trade, profession or other means of earning a living".

21. In Corpus Juris Secundum, Volume LXVII, the word "occupation” is defined as
under:-

"The word "occupation" also is employed as referring to that which occupies time
and attention; a calling; or a trade; and it is only as employed in this sense that the
word is discussed in the following paragraphs.

There is nothing ambiguous about the word "occupation” as it is used in the sense
of employing one's time. It is a relative term, in common use with a well-understand
meaning, and very broad in its scope and significance. It is described as a generic
and very comprehensive term, which includes every species of the genus, and
compasses the incidental, as well as the main, requirements of one's vocation.,
calling, or business. The word "occupation" is variously defined as meaning the
principal business of one's life; the principal or usual business in which a man
engages; that which principally takes up one"s time, thought, and energies; that
which occupies or engages the time and attention; that particular business,
profession, trade, or calling which engages the time and efforts of an individual; the
employment in which one engages, or the vocation of one"s life; the state of being
occupied or employed in any way; that activity in which a person, natural or artificial,
is engaged with the element of a degree of permanency attached."

22. A Five Judge Bench in 292998 at page 174, para 28, observed as follows:

..... The word occupation has a wide meaning such as any regular work, profession,
job, principal activity, employment, business or a calling in which an individual is
engaged.....The object of using four analogous and overlapping words in Article
19(1)(g) is to make the guaranteed right as comprehensive as possible to include all
the avenues and modes through which a man may earn his livelihood. In a nutshell
the guarantee takes into its fold any activity carried on by a citizen of India to earn

his living.....".



23. In Unni Krishnan's case, at page 687, para 63, while referring to education, it
was observed as follows:-

".....It may perhaps fall under the category of occupation provided no recognition is
sought from the State or affiliation from the University is asked on the basis that its
a fundamental right....."

24. While the conclusion that "occupation" comprehends the establishment of
educational institutions is correct, the proviso in the aforesaid observation to the
effect that this is so provided no recognition is sought from the state or affiliation
from the concerned university is, with the utmost respect, erroneous. The
fundamental right to establish an educational institution cannot be confused with
the right to ask for recognition of affiliation. The exercise of a fundamental right
may be controlled in a variety of ways. For example, the right to carry on a business
does not entail the right to carry on a business at a particular place. The right to
carry on a business may be subject to licensing laws so that a denial of the licence
presents a person from carrying on that particular business. The question of
whether there is a fundamental right or not cannot be dependent upon whether it
can be made the subject matter of controls.

25. The establishment and running of an educational institution where a large
number of persons are employed as teachers or administrative staff, and an activity
is carried on that results in the imparting of knowledge to the students, must
necessarily be regarded as an occupation, even if there is no element of profit
generation. It is difficult to comprehended that education, per se, will not fall under
any of the four expressions in Article 19(1)(g). "Occupation" would be an activity of a
person undertaken as a means of livelihood or a mission in life. The above quoted
observations in Sodan Singh's case correctly interpret the expression "occupation"
in Article 19(1)(g).

26. The right to establish and maintain educational institutions may also be sourced
to Article 26(a), which grants, in positive terms, the right to every religious
denomination or any section thereof to establish and maintain institutions for
religious and charitable purposes, subject to public order, morality and health.
Education is a recognized head of charity. therefore, religious denominations or
sections thereof, which do not fall within the special categories carved out in Article
29(1) and 30(1), have the right to establish and maintain religious and educational
institutions. This would allow members belonging to any religious denomination,
including the majority religious community, to set up an educational institution.
Given this, the phrase "private educational institution" as used in this judgment
would include not only those educational institutions set up by the secular persons
or bodies, but also educational institutions set up by religious denominations; the
word "private" is used in contradistinction to government institutions.

2. DOES UNNIKRISHNAN"S CASE REQUIRE RECONSIDERATION?



27. In the case of 271563 , the challenge was to a notification of June 1989, which
provided for a fee structure, whereby for government seats, the tuition fee was Rs.
2, 000 per annum, and for students from Karnataka, the fee was Rs. 25,000 per
annum, while the fee for Indian students from outside Karnataka, under the
payment category, was Rs. 60,000 per annum. It had been contended that charging
such a discriminatory and high fee violated constitutional guarantees and rights.
This attack was sustained, and it was held that there was a fundamental right to
education in every citizen, and that the state was duty bound to provide the
education, and that the private institutions that discharge the state"s duties were
equally bound not to charge a higher fee than the government institutions. The
Court then held that any prescription of fee in excess of what was payable in
government colleges was a capitation fee and would, therefore, be illegal. The
correctness of this decision was challenged in Unni Krishnan's case, where it was
contended that if Mohini Jain"s ratio was applied the educational institutions would
have to be closed down, as they would be wholly unviable without appropriate
funds, by way of tuition fees, from their students.

28. We will now examine the decision in Unni Krishnan's case. In this case, this
Court considered the conditions and regulations, if any, which the state could
impose in the running of private unaided/aided recognized or affiliated educational
institutions conducting professional courses such a medicine, engineering, etc. The
extent to which the fee could be charged by such an institution, and the manner in
which admissions could be granted was also considered. This Court held that private
unaided recognized/affiliated educational institutions running professional courses
were entitled to charge a fee higher than that charged by government institutions
for similar courses, but that such a fee could not exceed the maximum limit fixed by
the state. It held that commercialization of deduction was not permissible, and "was
opposed to public policy and Indian tradition and therefore charging capitation fee
was illegal." With regard to private aided recognized/affiliated educational
institutions, the Court upheld the power of the government to frame rules and
regulations in matter of admission and fees, as well as in matters such a recruitment
and conditions of service of teachers and staff. Though a question was raised as to
whether the setting up of an educational institution could be regarded as a
business, profession or vocation under Article 19(1)(g), this question was not
answered. Jeevan Reddy, J., however, at page 751, para 197, observed as follows:-
".....While we do not wish to express any opinion on the question whether the right
to establish an educational institution can be said to be carrying on any "occupation”
within the meaning of Article 19(1)(g), - perhaps, it is -- we are certainly of the
opinion that such activity can neither be a trade or business nor can it be a
profession within the meaning of Article 19(1)(g). Trade or business normally
connotes an activity carried on with a profit motive. Education has never been
commerce in this country....."



29. Reliance was placed on a decision of this Court in 261253 , wherein it had been
held that educational institutions would come within the expression "industry" in
the Industrial Disputes Act, and that, therefore, education would come under Article
19(1)(g). But the applicability of this decision was distinguished by Jeevan Reddy, J.,
observing that "we do not think the said observation (that education as industry) in
a different context has any application here". While holding, on an interpretation of
Articles 21, 41, 45 and 46, that a citizen who had not completed the age of 14 years
had a right to free education, it was held that such a right was not available to
citizens who were beyond the age of 14 years. It was further held that private
educational institutions merely supplemented the effort of the state in educating
the people. No private educational institution could survive or subsist without
recognition and/or affiliation granted by bodies that were the authorities of the
state. In such a situation, the Court held that it was obligatory upon the authority
granting recognition/affiliation to insist upon such conditions as were appropriate
to ensure not only an education of requisite standard, but also fairness and equal
treatment in matter of admission of students. The Court then formulated a scheme
and directed every authority granting recognition/affiliation to impose that scheme
upon institutions seeking recognition/affiliation, even if they were unaided
institutions. The scheme that was framed, inter alia, postulated (a) that a
professional college should be established and/or administered only by a Society
registered under the Societies Registration Act, 1860, or the corresponding Act of a
State, or by a Public Trust registered under the Trusts Act, or under the Wakfs Act,
and that no individual, firm, company or other body of individuals would be
permitted to establish and/or administer a professional college (b) that 50% of the
seats in every professional college should be filed by the nominees of the
Government or University, selected on the basis of merit determined by a common
entrance examination, which will be referred to as "free seats"; the remaining 50%
seats ("payment seats") should be filled by those candidates who pay the fee
prescribed therefore, and the allotment of students against payment seats should
be done on the basis of inter se merit determined on the same basis as in the case
of free seats (c) that there should be no quota reserved for the management or for
any family, caste or community, which may have established such a college (d) that
it should be open to the professional college to provide for reservation of sets for
constitutionally permissible classes with the approval of the affiliating university (e)
that the fee chargeable in each professional college should be subject to such a
ceiling as may be prescribed by the appropriate authority or by a competent court (f)
that every state government should constitute a committee to fix the ceiling on the
fees chargeable by a professional college or class of professional colleges, as the
case may be. This committee should, after hearing the professional colleges, fix the
fee once every three years or at such longer intervals, as it may think appropriate(g)
that it would be appropriate for the University Grants Commission to frame
regulators under its Act regulating the fees that the affiliated colleges operating on
a no grant-in-aid basis were entitled to charge. The AICTE, the Indian Medical



Council and the Central Government were also given similar advice. The manner in
which the seats to be filled on the basis of the common entrance test was also
indicated.

30. The counsel for the minority institutions, as well as the Solicitor General, have
contended that the scheme framed by this Court in Unni Krishnan"s case was not
warranted. It was represented to us that the cost incurred on educating a student in
an unaided professional college was more than the total fee, which is realized on the
basis of the formula fixed in the scheme. This had resulted in revenue shortfalls.
This Court, by interim orders subsequent to the decision in Unni Krishnan"s case,
had permitted, within the payment seats, some percentage of seats to be allotted to
Non-Resident Indians, against payment of a higher amount as determined by the
authorities. Even thereafter, sufficient funds were not available for the development
of those educational institutions. Another infirmity which was pointed out was that
experience has shown that most of the "free seats" were generally occupied by
students from affluent families, while students from less affluent families were
required to pay much more to secure admission to "payment seats". This was for the
reason that students from affluent families had had better school education and the
benefit of professional coaching facilities and were, therefore, able to secure higher
merit positions in the common entrance test, and thereby secured the free seats.
The education of these more affluent students was in a way being cross-subsidized
by the financially poorer students who because of their lower position in the merit
list, could secure only "payment seats". It was also submitted by the counsel for the
minority institutions that Unni Krishnan"s case was not applicable to the minority
institutions, but that notwithstanding this, the scheme to evolved had been made

applicable to them as well.
31. Counsel for the institutions, as well as the Solicitor General, submitted that the

decision in Unni Krishnan's case, insofar as it had framed the scheme relating to the
grant of admission and the fixing of the fee, was unreasonable and invalid.
However, its conclusion that children below the age of 14 had a fundamental right
to free education did not call for any interference.

32. It has been submitted by the learned counsel for the parties that the
implementation of the scheme by the States, which have amended their rules and
regulations, has shown a number of anomalies. As already noticed, 50% of the seats
are to be given on the basis of merit determined after the conduct of a common
entrance test, the rate of fee being minimal. The "payment seats" which represent
the balance number, therefore, cross-subsidize the "free seats". The experience of
the educational institutions has been that students who come from private schools,
and who belong to more affluent families, are able to secure higher positions in the
merit list of the common entrance test, and are thus able to seek admission to the
"free seats". Paradoxically, it is the students who come from less affluent families,
who are normally able to secure, on the basis of the merit list prepared after the



common entrance test, only "payment seats".

33. It was contended by petitioned counsel that the implementation of the Unni
Krishnan scheme has in fact (1) helped the privileged from richer urban families,
even after they ceased to be comparatively meritorious, and (2) resulted in
economic losses for the educational institutions concerned, and made them
financially unviable. Data in support of this contention was placed on record in an
effort to persuade this Court to hold that the scheme had failed to achieve its object.

34. Material has also been placed on the record in an effort to show that the total
fee realized from the fee fixed for "free seats" and the "payment seats" is actually
less than the amount of expense that is incurred on each student admitted to the
professional college. It is because there was a revenue shortfall that this Court had
permitted in NRI quota to be carved out of the 50% payment seats for which
charging higher fee was permitted. Directions were given to UGC, AICTE, Medical
Council of India and Central and State governments to regulate or fix a ceiling on
fees, and to enforce the same by imposing conditions of affiliation/permission to
establish and run the institutions.

35. It appears to us that the scheme framed by this Court and thereafter followed by
the governments was one that cannot be called a reasonable restriction under
Article 19(6) of the Constitution. Normally, the reason for establishing an
educational institution is to impart education. The institution thus needs qualified
and experienced teachers and proper facilities and equipment, all of which require
capital investment. The teachers are required to be paid properly. As pointed out
above, the restrictions imposed by the scheme, in Unni Krishnan"s case, made it
difficult, if not impossible, for the educational institutions to run efficiently. Thus,
such restrictions cannot be said to be reasonable restrictions.

36. The private unaided educational institutions impart education, and that cannot
be the reason to take away their choice in matters, inter alia, of selection of students
and fixation of fees. Affiliation and recognition has to be available to every
institution that fulfills the conditions for grant of such affiliation and recognition.
The private institutions are right in submitting that it is not open to the Court to
insist that statutory authorities should impose the terms of the scheme as a
condition for grant of affiliation or recognition; this completely destroys the
institutional autonomy and the very objective of establishment of the institution.

37. The Unni Krishnan judgment has created certain problems, and raised thorny
issues. In its anxiety to check the commercialization of education, a scheme of "free"
and "payment" seats was evolved on the assumption that the economic capacity of
first 50% of admitted students would be greater than the remaining 50%, whereas
the converse has proved to be the reality. In this scheme, the "payment seat"
student would not only pay for his own seat, but also finance the cost of a "free
seat" classmate. When one considers the Constitution Bench"s earlier statement



that higher deduction is not a fundamental right, it seems unreasonable to compel a
citizen to pay for the education of another, more so in the unrealistic world of
competitive examinations which assess the merit for the purpose of admission
solely on the basis of the marks obtained, where the urban students always have an
edge over the rural students. In practice, it has been the case of the marginally less
merited rural or poor student bearing the burden of a rich and well-exposed urban
student.

38. The scheme in Unni Krishnan"s case has the effect of nationalizing education in
respect of important features, viz., the right of a private unaided institution to give
admission and to fix the fee. By framing this scheme, which has led to the State
Governments legislating in conformity with the scheme the private institutions are
undistinguishable from the government institutions; curtailing all the essential
features of the right of administration of a private unaided educational institution
can neither be called fair or reasonable. Even in the decision in Unni Krishnan's
case, it has been observed by Jeevan Reddy, J., at page 749, para 194, as follows:

"The hard reality that emerges is that private educational institutions are a necessity
in the present day context. It is not possible to do without them because the
Governments are in no position to meet the demand - particularly in the sector of
medical and technical education which call for substantial outlays. While education
is one of the most important functions of the Indian State it has no monopoly
therein. Private educational institutions - including minority educational institutions
- too have a role to play."

39. That private educational instructions are a necessity becomes evident from the
fact that the number of government-maintained professional colleges has more or
less remained stationary, while more private institutions have been established. For
example, in the State of Karnataka there are 19 medical colleges out of which there
are only 4 government-maintained medical colleges. Similarly, out of 14 Dental
Colleges in Karnataka, only one has been established by the government, while in
the same State, out of 51 Engineering Colleges, only 12 have been established by
the government. The aforesaid figures clearly indicate the important role played by
private unaided educational institutions, both minority and non-minority, which
cater to the needs of students seeking professional education.

40. Any system of student selection would be unreasonable if it deprives the private
unaided institution of the right of rational selection, which it devised for itself,
subject to the minimum qualification that may be prescribed and to some system of
computing the equivalence between different kinds of qualifications, like a common
entrance test. Such a system of selection can involve both written and oral tests for
selection, based on principle of fairness.

41. Surrendering the total process of selection to the state is unreasonable, as was
sought to be done in the Unni Krishnan scheme. Apart from the decision in 274152,



which recognized and upheld the right of a minority aided institution to have a
rational admission procedure of its own, earlier Constitution Bench decision of this
Court have, in effect, upheld such a right of an institution devising a rational manner
of selecting and admitting students.

42. 281238 , while considering the validity of a viva-voce test for admission to a
government medical college, it was observed at page 380 that colleges run by the
government, having regard to financial commitments and other relevant
considerations, would only admit a specific number of students. It had devised a
method for screening the applicants for admission. While upholding the order so
issued, it was observed that "once it is conceded, and it is not disputed before us,
that the State Government can run medical and engineering colleges, it cannot be
denied the power to admit such qualified students as pass the reasonable tests laid
down by it. This is a power which every private owner of a College will have, and the
Government which runs its own Colleges cannot be denied that power." (emphasis
added).

43. Again, in 282364 , it was observed at page 795 that "so far as admission is
concerned, it has to be made by those who are in control of the Colleges, and in this
case the Government, because the medical colleges are Government colleges
affiliated to the University. In these circumstances, the Government was entitled to
frame rules for admission to medical colleges controlled by it subject to the rules of
the university as to eligibility and qualifications." The aforesaid observations clearly
underscore the right of the colleges to frame rules for admission and to admit
students. The only requirement or control is that the rules for admission must be
subject to the rules of the university as to eligibility and qualifications. The Court did
not say that the university could provide the manner in which the students were to
be selected.

44.1n 282720, dealing with a government run medical college at pages 232-33, para
9, it was observed as follows:

"It is the Central Government which bears the financial burden of running the
medical college. It is for it to lay down the criteria for eligibility....."

45. In view of the discussion hereinabove, we hold that the decision in Unni
Krishnan"s case, insofar as it framed the scheme relating to the grant of admission
and the fixing of the fee, was not correct, and to that extent, the said decision and
the consequent direction given to UGC, AICTE, Medical Council of India, Central and
State Government, etc., are overruled.

3. IN CASE OF PRIVATE INSTITUTIONS, CAN THERE BE GOVERNMENT REGULATIONS
AND, IF SO, TO WHAT EXTENT?

46. We will now examine the nature and extent of the regulations that can be
framed by the State, University or any affiliating body, while granting recognition or



affiliation to a private educational institution.

47. Private educational institutions, both aided and unaided, are established and
administered by religious and linguistic minorities, as well as by non-minorities.
Such private educational institutions provide education at three levels, viz., school,
college and professional level. It is appropriate to first deal with the case of private
unaided institutions and private aided institutions that are not administered by
linguistic or religious minorities. Regulations that can be framed relating to minority
institutions will be considered while examining the merit and effect of Article 30 of
the Constitution.

Private Unaided Non-Minority Educational Institutions

48. Private education is one of the most dynamic and fastest growing segments of
post-secondary education at the turn of the twenty-first century. A combination of
unprecedented demand for access to higher education and the inability or
unwillingness of government to provide the necessary support has brought private
higher education to the forefront. Private institutions, with a long history in many
countries, are expanding in scope and number, and are becoming increasingly
important in parts of the world that relied almost entirely on the public sector.

49. Not only has demand overwhelmed the ability of the governments to provide
education, there has also been a significant change in the way that higher education
is perceived. The idea of an academic degree as a "private good" that benefits the
individual rather than a "public good" for society is now widely accepted. The logic
of today"s economics and an ideology of privatization have contributed to the
resurgence of private higher education, and the establishing of private institutions
where none or very few existed before.

50. The right to establish and administer broadly comprises of the following rights:-
(a) to admit students:

(b) to set up a reasonable fee structure:

(c) to constitute a governing body;

(d) to appoint staff (teaching and non-teaching); and

(e) to take action if there is dereliction of duty on the part of any employees.

51. A University Education Commission was appointed on 4th November, 1948,
having Dr. S. Radhakrishnan as its Chairman and nine other renowned educationists
as its members. The terms of reference, inter alia, included matters relating to
means and objects of university education and research in India and maintenance of
higher standards of teaching and examining in universities and colleges under their
control. In the report submitted by this Commission, in paras 29 and 31, it referred
to autonomy in education which reads as follows:-



"University Autonomy. -- Freedom of individual development is the basis of
democracy. Exclusive control of education by the State has been an important factor
in facilitating the maintenance of totalitarian tyrannies. In such States institutions of
higher learning controlled and managed by governmental agencies act like
mercenaries, promote the political purposes of the State, make them acceptable to
an increasing number of their populations and supply then with the weapons they
need. We must resist, in the interests of our own democracy, the trend towards the
governmental domination of the educational process.

Higher educational is, undoubtedly, an obligation of the State but State aid is not to
be confused with State control over academic policies and practices. Intellectual
progress demands the maintenance of the spirit of free inquiry. The pursuit and
practice of truth regardless of consequences has been the ambition of universities.
Their prayer is that of the dying Goethe: "More light," or that Ajax in the mist "Light,
though I perish in the light.

XXXXX XXX XXX

The respect in which the universities of Great Britain are held is due to the freedom
from governmental interference which they enjoy constitutionally and actually. Our
universities should be released from the control of politics.

Liberal Education. -- All education is expected to be liberal. It should free us from the
shackles of ignorance, prejudice and unfounded belief. If we are incapable of
achieving the good life, it is due to faults in our inward being, to the darkness in us.
The process of education is the slow conquering of this darkness. To lead us from
darkness to light, to free us from every kind of domination except that of reason, is
the aim of education."

52. There cannot be a better exposition than what has been observed by these
renowned educationists with regard to autonomy in education. The aforesaid
passage clearly shows that the governmental domination of the educational process
must be resisted. Another pithy observation of the Commission was that state aid
was not to be confused with state control over academic policies and practices. The
observations referred to hereinabove clearly contemplate educational institutions
soaring to great heights in pursuit of intellectual excellence and being free from
unnecessary governmental controls.

53. With regard to the core components of the rights under Article 19 and 26(a), it
must be held that while the state has the right to prescribe qualifications necessary
for admission, private unaided colleges have the right to admit students of their
choice, subject to an objective and rational procedure of selection and the
compliance of conditions, if any, requiring admission of a small percentage of
students belonging to weaker sections of the society by granting them freeships or
scholarships, if not granted by the Government. Furthermore, in setting up a



reasonable fee structure, the element of profiteering is not as yet accepted in Indian
conditions. The fee structure must take into consideration the need to generate
funds to be utilized for the betterment and growth of the educational institution, the
betterment of education in that institution and to provide facilities necessary for the
benefit of the students. In any event, a private institution will have the right to
constitute its own governing body, for which qualifications may be prescribed by the
state or the concerned university. It will, however, be objectionable if the state
retains the power to nominate specific individuals on governing bodies. Nomination
by the state, which could be on a political basis, will be an inhibiting factor for
private enterprise to embark upon the occupation of establishing and administering
educational institutions. For the same reasons, nomination of teachers either
directly by the department or through a service commission will be an unreasonable
inroad and an unreasonable restrictions on the attorney of the private unaided
educational institution.

54. The right to establish an educational institution can be regulated; but such
reqgulatory measures must, in general, be to ensure the maintenance of proper
academic standards, atmosphere and infrastructure (including qualified staff) and
the prevention of mal-administration by those in charge of management. The fixing
of a rigid fee structure, dictating the formation and composition of a government
body, compulsory nomination of teachers and staff for appointment or nominating
students for admissions would be unacceptable restrictions.

55. The Constitution recognizes the right of the individual or religious denomination,
or a religious or linguistic minority to establish an educational institution. If aid or
financial assistance is not sought, then such institution will be a private unaided
institution. Although, in Unni Krishnan"s case, the Court emphasized the important
role played by private unaided institutions and the need for private funding, in the
scheme that was framed, restrictions were placed on some of the important
ingredients relating to the functioning of an educational institution. There can be no
doubt that in seeking affiliation or recognition, the Board or the university or the
affiliating or recognizing authority can lay down conditions consistent with the
requirement to ensure the excellence of education. It can, for instance, indicate the
quality of the teachers by prescribing the minimum qualifications that they must
possess, and the courses of study and curricula. It can, for the same reasons, also
stipulate the existence of infrastructure sufficient for its growth, as a pre-requisite.
But the essence of a private educational institution is the autonomy that the
institution must have in its management and administration. There, necessarily, has
to be a difference in the administration of private unaided institutions and the
government-aided institutions. Whereas in the latter case, the Government will have
greater say in the administration, including admissions and fixing of fees, in the
case of private unaided institutions, maximum autonomy in the day-to-day
administration has to be with the private unaided institutions. Bureaucratic or
governmental interference in the administration of such an institution will



undermine its independence. While an educational institution is not a business, in
order to examine the degree of independence that can be given to a recognized
educational institution, like any private entity that does not seek aid or assistance
from the Government, and that exists by virtue of the funds generated by it,
including its loans or borrowings, it is important to note that the essential
ingredients of the management of the private institution include the recruiting
students and staff, and the quantum of fee that is to be charged.

56. An educational institution is established for the purpose of imparting education
of the type made available by the institution. Different courses of study are usually
taught by teachers who have to be recruited as per qualifications that may be
prescribed. It is no secret that better working conditions will attract better teachers.
More amenities will ensure that better students seek admission to that institution.
One cannot lose sight of the fact that providing good amenities to the students in
the form of competent teaching faculty and other infrastructure costs money. It has,
therefore, to be left to the institution, if it chooses not to seek any aid from the
government, to determine the scale of fee that it can charge from the students. One
also cannot lose sight of the fact that we live in a competitive world today, where
professional education is in demand. We have been given to understand that a large
number of professional and other institutions have been started by private parties
who do not seek any governmental aid. In a sense a prospective students has
various options open to him/her where, therefore, normally economic forces have a
role to play. The decision on the fee to be charged must necessarily be left to the
private educational institution that does not seek or is not dependent upon any
funds from the government.

57. We, however, wish to emphasize one point, and that is that inasmuch as the
occupation of education is, in a sense, regarded as charitable, the government can
provide regulations that will ensure excellence in education, while forbidding the
charging of capitation fee and profiteering by the institution. Since the object of
setting up an educational institution is by definition "charitable", it is clear that an
educational institution cannot charge such a fee as is not required for the purpose
of fulfilling that object. To put it differently, in the establishment of an educational
institution, the object should not be to make a profit, inasmuch as education is
essentially charitable in nature. There can, however, be a reasonable revenue
surplus, which may be generated by the educational institution for the purpose of
development of education and expansion of the institution.

58. For admission into any professional institution, merit must play an important
role. While it may not be normally possible to judge the merit of the applicant who
seeks admission into a school, while seeking admission to a professional institution
and to become a competent professional, it is necessary that meritorious candidates
are not unfairly treated or put at a disadvantage by preferences shown to less
meritorious but more influential applicants. Excellence in professional education



would require that greater emphasis be laid on the merit of a student seeking
admission. Appropriate regulations for this purpose may be made keeping in view
the other observations made in this judgment in the context of admissions to
unaided institutions.

59. Merit is usually determined, for admission to professional and higher education
colleges, by either the marks that the student obtains at the qualifying examination
or school leaving certificate stage followed by the interview, or by a common
entrance test conducted by the institution, or in the case of professional colleges, by
government agencies.

60. Education is taught at different levels from primary to professional. It is,
therefore, obvious that government regulations for all levels or types of educational
institutions cannot be identical; so also, the extent of control or regulation could be
greater vis-a-vis aided institutions.

61. In the case of unaided private schools, maximum autonomy has to be with the
management with regard to administration, including the right of appointment,
disciplinary powers, admission of students and the fees to be charged. At the school
level, it is not possible to grant admission on the basis of merit. It is no secret that
the examination results at all levels of unaided private schools, notwithstanding the
stringent regulations of the governmental authorities, are far superior to the results
of the government-maintained schools. There is no compulsion on students to
attend private schools. The rush for admission is occasioned by the standards
maintained in such schools, and recognition of the fact that state-run schools do not
provide the same standards of education. The State says that it has no funds to
establish institutions at the same level of excellence as private schools. But by
curtaining the income of such private schools, it disables those schools from
affording the best facilities because of a lack of funds. If this lowering of standards
from excellence to a level of mediocrity is to be avoided, the state has to provide the
difference which, therefore, brings us back in a vicious circle to the original problem,
viz., the lack of state funds. The solution would appear to lie in the States not using
their scanty resources to prop up institutions that are able to otherwise maintain
themselves out of the fees charged, but in improving the facilities and infrastructure
of state-run schools and in subsidizing the fees payable by the students there. It is in
the interest of the general public that more good quality schools are established,;
autonomy and non-regulation of the school administration in the right of
appointment, admission of the students and the fee to be charged will ensure that
more such institutions are established. The fear that if a private school is allowed to
charge fees commensurate with the fees affordable, the degrees would be
"purchasable" is an unfounded one since the standards of education can be and are
controllable through the regulations relating to recognition, affiliation and common
final examinations.



62. There is a need for private enterprise in non-professional college education as
well. At present, insufficient number of undergraduate colleges are being and have
been established, one of the inhibiting factors being that there is a lack of autonomy
due to government regulations. It will not be wrong to presume that the numbers of
professional colleges are growing at a faster rate than the number of
undergraduate and non-professional colleges. While it is desirable that there should
be a sufficient number of professional colleges, it should also be possible for private
unaided undergraduate colleges that are non-technical in nature to have maximum
autonomy similar to a school.

63. It was submitted that for maintaining the excellence of education, it was
important that the teaching faculty and the members of the staff of any educational
institution performed their duties in the manner in which it is required to be done,
according to the rules or instructions. There have been cases of misconduct having
been committed by the teachers and other members of the staff. The grievance of
the institution is that whenever disciplinary action is sought to be taken in relation
to such misconduct, the rules that are normally framed by the government or the
university are clearly loaded against the Management. It was submitted that in
some cases, the rules require the prior permission of the governmental authorities
before the intimation of the disciplinary proceeding, while in other cases,
subsequent permission is required before the imposition of penalties in the case of
proven misconduct. While emphasizing the need for an independent authority to
adjudicate upon the grievance of the employee or the Management in the event of
some punishment being imposed, it was submitted that there should be no role for
the government or the university to play in relation to the imposition of any penalty
on the employee.

64. An educational institution is established only for the purpose of imparting
education to the students. In such an institution, it is necessary for all to maintain
discipline and abide by the rules and regulations that have been lawfully framed.
The teachers are like foster-parents who are required to look after, cultivate and
guide the students in their pursuit of education. The teachers and the institution
exist for the students and not vice versa. Once this principle is kept in mind, it must
follow that it becomes imperative for the teaching and other staff of an educational
institution to perform their duties properly, and for the benefit of the students.
Where allegations of misconduct are made, it is imperative that a disciplinary
enquiry is conducted, and that a decision is taken. In the case of a private institution,
the relationship between the Management and the employees is contractual in
nature. A teacher, if the contract so provides, can be proceeded against, and
appropriate disciplinary action can be taken if the misconduct of the teacher is
proved. Considering the nature of the duties and keeping the principle of natural
justice in mind for the purposes of establishing misconduct and taking action
thereon, it is imperative that a fair domestic enquiry is conducted. It is only on the
basis of the result of the disciplinary enquiry that the management will be entitled to



take appropriate action. We see no reason why the Management of a private
unaided educational should seek the consent or approval of any governmental
authority before taking any such action. In the ordinary relationship of master and
servant, governed by the terms of a contract of employment, anyone who is guilty of
breach of the terms can be proceeded against and appropriately relief can be
sought. Normally, the aggrieved party would approach a court of law and seek
redress. In the case of educational institutions, however, we are of the opinion that
requiring a teacher or a member of the staff to go to a civil court for the purpose of
seeking redress is not in the interest of general education. Disputes between the
management and the staff of educational institutions must be decided speedily, and
without the excessive incurring of costs. It would, therefore, be appropriate that an
educational Tribunal be set up in each district in a State, to enable the aggrieved
teacher to file an appeal, unless there already exists such an educational tribunal in
a State -- the object being that the teacher should not suffer through the substantial
costs that arise because of the location of the tribunal; if the tribunals are limited in
number, they can hold circuit/camp sittings in different districts to achieve this
objective. Till a specialized tribunal is set up, the right of filing the appeal would lie
before the District Judge or Additional District Judge as notified by the government.
It will not be necessary for the institution to get prior permission or ex post facto
approval of a governmental authority while taking disciplinary action against a
teacher or any other employee. The State Government shall determine, in
consultation with the High Court, the judicial forum in which an aggrieved teacher
can file an appeal against the decision of the management concerning disciplinary

action or termination of service.
65. The reputation of an educational institution is established by the qualify of its

faculty and students, and the educational and other facilities that the colleges has to
offer. The private educational institutions have a personality of their own, and in
order to maintain their atmosphere and traditions, it is but necessary that they must
have the right to choose and select the students who can be admitted to their
courses of studies. If is for this reason that in the St. Stephen's College case, this
Court upheld the scheme whereby a cut-off percentage was fixed for admission,
after which the students were interviewed and thereafter selected. While an
educational institution cannot grant admission on its whims and fancies, and must
follow some identifiable or reasonable methodology of admitting the students, any
scheme, rule or regulation that does not give the institution the right to reject
candidates who might otherwise be qualified according to say their performance in
an entrance test, would be an unreasonable restriction under Article 19(6), though
appropriate guidelines/modalities can be prescribed for holding the entrance test a
fair manner. Even when students are required to be selected on the basis of merit,
the ultimate decision to grant admission to the students who have otherwise
qualified for the grant of admission must be left with the educational institution
concerned. However, when the institution rejects such students, such rejection must



not be whimsical or for extraneous reasons.

66. In the case of private unaided educational institution, the authority granting
recognition or affiliation can certainly lay down conditions for the grant of
recognition or affiliation; these conditions must pertain broadly to academic and
educational matters and welfare of students and teachers - but how the private
unaided institutions are to run is a matter of administration to be taken care of by
the Management of those institutions.

Private Unaided Professional Colleges

67. We now come to the regulations that can be framed relating to private unaided
professional institutions.

68. It would be unfair to apply the same rules and regulations regulating admission
to both aided and unaided professional institutions. It must be borne in mind that
unaided professional institutions are entitled to autonomy in their administration
while, at the same time, they do not forgo or discard the principle of merit. It would,
therefore, be permissible for the university or the government, at the time of
granting recognition, to require a private unaided institution to provide for
merit-based selection while, at the same time, giving the Management sufficient
discretion in admitting students. This can be done through various methods. For
instance, a certain percentage of the seats can be reserved for admission by the
Management out of those students who have passed the common entrance test
held by itself or by the State/University and have applied to the college concerned
for admission, while the rest of the seats may be filled up on the basis of counselling
by the state agency. This will incidentally take care of poorer and backward sections
of the society. The prescription of percentage for this purpose has to be done by the
government according to the local needs and different percentage can be fixed for
minority unaided and non-minority unaided and professional colleges. The same
principles may be applied to other non-professional but unaided educational
institutions viz.,, graduation and post- graduation non-professional colleges or
institutes.

69. In such professional unaided institutions, the Management will have the right to
select teachers as per the qualifications and eligibility conditions laid down by the
State/University subject to adoption of a rational procedure of selection. A rational
fee structure should be adopted by the Management, which would not be entitled to
charge a capitation fee. Appropriate machinery can be devised by the state or
university to ensure that no capitation fee is charged and that there is no
profiteering, though a reasonable surplus for the furtherance of education is
permissible. Conditions granting recognition or affiliation can broadly cover
academic and educational matters including the welfare of students and teachers.

70. It is well established all over the world that those who seek professional
education must pay for it. The number of seats available in government and



government-aided colleges is very small, compared to the number of persons
seeking admission to the medical and engineering colleges. All those eligible and
deserving candidates who could not be accommodated in government colleges
would stand deprived of professional education. This void in the field of medical and
technical education has been filled by institutions that are established in different
places with the aid of donations and the active part taken by public-minded
individuals. The object of establishing an institution has thus been to provide
technical or professional education to the deserving candidates, and is not
necessarily a commercial venture. In order that this intention is meaningful, the
institution must be recognized. At the school level, the recognition or affiliation has
to be sought from the educational authority or the body that conducts the
school-leaving examination. It is only on the basis of that examination that a
school-leaving certificate is granted, which enables a student to seek admission in
further courses of study after school. A college or a professional educational
institution has to get recognition from the concerned university, which normally
requires certain conditions to be fulfilled before recognition. It has been held that
conditions of affiliation or recognition, which pertain to the academic and
educational character of the institution and ensure uniformity, efficiency and
excellence in educational courses are valid, and that they do not violate even the
provisions of Article 30 of the Constitution; but conditions that are laid down for
granting recognition should not be such as may lead to governmental control of the

administration of the private educational institutions.
Private Aided Professional Institutions (non-minority)

71. While giving aid to professional institutions, it would be permissible for the
authority giving aid to prescribe by rules or regulations, the conditions on the basis
of which admission will be granted to different aided colleges by virtue of merit,
coupled with the reservation policy of the state. The merit may be determined either
through a common entrance test conducted by the University or the Government
followed by counseling, or on the basis of an entrance test conducted by individual
institutions - the method to be followed is for the university or the government to
decide. The authority may also device other means to ensure that admission is
granted to an aided professional institution on the basis of merit. In the case of such
institutions, it will be permissible for the government or the university to provide
that consideration should be shown to the weaker sections of the society.

72. Once aid is granted to a private professional educational institution, the
government or the state agency, as a condition of the grant of aid, can put fetters
on the freedom in the matter of administration and management of the institution.
The state, which gives aid to an educational institution, can impose such conditions
as are necessary for the proper maintenance of the high standards of education as
the financial burden is shared by the state. The state would also be under an
obligation to protect the interest of the teaching and non-teaching staff. In many



states, there are various statutory provisions to regulate the functioning of such
educational institutions where the States give, as a grant or aid, a substantial
proportion of the revenue expenditure including salary, pay and allowances of
teaching and non-teaching staff. It would be its responsibility to ensure that the
teachers working in those institutions are governed by proper service conditions.
The state, in the case of such aided institutions, has ample power to regulate the
method of selection and appointment of teachers after prescribing requisite
qualifications for the same. Ever since 281270 this Court has upheld, in the case of
aided institutions, those regulations that served the interests of students and
teachers. Checks on the administration may be necessary in order to ensure that the
administration is efficient and sound and will serve the academic needs of the
institutions. In other words, rules and regulations that promote good administration
and prevent mal-administration can be formulated so as to promote the efficiency
of teachers, discipline and fairness in administration and to preserve harmony
among affiliated institutions. At the same time it has to be ensured that even an
aided institution does not become a government-owned and controlled institution.
Normally, the aid that is granted is relatable to the pay and allowances of the
teaching staff. In addition, the Management of the private aided institutions has to
incur revenue and capital expenses. Such aided institutions cannot obtain that
extent of autonomy in relation to management and administration as would be
available to a private unaided institution, but at the same time, it cannot also be
treated as an educational institution departmentally run by government or as a
wholly owned and controlled government institution and interfere with Constitution

of the governing bodies or thrusting the staff without reference to Management.
Other Aided Institutions

73. There are a large number of educational institutions, like schools and
non-professional colleges, which cannot operate without the support of aid from the
state. Although these institutions may have been established by philanthropists or
other public-spirited persons, it becomes necessary, in order to provide inexpensive
education to the students, to seek aid from the state. In such cases, as those of the
professional aided institutions referred to hereinabove, the Government would be
entitled to make regulations relating to the terms and conditions of employment of
the teaching and non-teaching staff whenever the aid for the posts is given by the
State as well as admission procedures. Such rules and regulations can also provide
for the reasons and the manner in which a teacher or any other member of the staff
can be removed. in other words, the autonomy of a private aided institution would
be less than that of an unaided institution.

4. IN ORDER TO DETERMINE THE EXISTENCE OF A RELIGIOUS OR LINGUISTIC
MINORITY IN RELATION TO ARTICLE 30, WHAT IS TO BE THE UNIT - THE STATE OR
THE COUNTRY AS A WHOLE?



74. We now consider the question of the unit for the purpose of determining the
definition of "minority" within the meaning of Article 30(1).

75. Article 30(1) deals with religious minorities and linguistic minorities. The opening
words of Article 30(1) make it clear that religious and linguistic minorities have been
put at par, insofar as that Article is concerned. therefore, whatever the unit -
whether a state or the whole of India - for determining a linguistic minority, it would
be the same in relation to a religious minority. India is divided into different
linguistic states. The states have been carved out on the basis of the language of the
majority of persons of that region. For example, Andhra Pradesh was established on
the basis of the language of that region. viz.,, Telugu. "Linguistic minority" can,
therefore, logically only be in relation to a particular State. If the determination of
"linguistic minority" for the purpose of Article 30 is to be in relation to the whole of
India, then within the State of Andhra Pradesh, Telugu speakers will have to be
regarded as a "linguistic minority". This will clearly be contrary to the concept of
linguistic states.

76. If, therefore, the state has to be regarded as the unit for determining "linguistic
minority" vis-a-vis Article 30, then with "religious minority" being on the same
footing, it is the state in relation to which the majority or minority status will have to
be determined.

77. In the Kerala Education Bill case, the question as to whether the minority
community was to be determined on the basis of the entire population of India, or
on the basis of the population of the State forming a part of the Union was posed at
page 1047. It had been contended by the State of Kerala that for claiming the status
of minority, the persons must numerically be a minority in the particular region in
which the education institution was situated, and that the locality or ward or town
where the institution was to be situated had to be taken as the unit to determine the
minority community. No final opinion on this question was expressed, but it was
observed at page 1050 that as the Kerala Education Bill "extends to the whole of the
State of Kerala and consequently the minority must be determined by reference to
the entire population of that State."

78. In two cases pertaining to the DAV College, this Court had to consider whether
the Hindus were a religious minority in the State of Punjab. In D.A.V. College v. State
of Punjab and Ors. 1971 (Supp.) SCR 688 the question posed was as to what
constituted a religious or linguistic minority, and how it was to be determined. After
examining the opinion of this Court in the Kerala Education Bill case, the Court held
that the Arya Samajis, who were Hindus, were a religious minority in the State of
Punjab, even though they may not have been so in relation to the entire country. In
another case, 281100 , the observations in the first D.A\V. College case were
explained, and at page 681, it was stated that "what constitutes a linguistic or
religious minority must be judged in relation to the State inasmuch as the impugned
Act was a State Act and not in relation to the whole of India." The Supreme Court



rejected the contention that since Hindus were a majority in India, they could not be
a religious minority in the state of Punjab, as it took the state as the unit to
determine whether the Hindus were a minority community.

79. There can, therefore, be little doubt that this Court has consistently held that,
with regard to a state law, the unit to determine a religious or linguistic minority can
only be the state.

80. The Forty-Second Amendment to the Constitution included education in the
Concurrent List under Entry 25. Would this in any way change the position with
regard to the determination of a "religious" or "linguistic minority" for the purposes
of Article 30

81. As a result of the insertion of Entry 25 into List III, Parliament can now legislate
in relation to education, which was only a state subject previously. The jurisdiction of
the Parliament is to make laws for the whole or a part of India. It is well recognized
that geographical classification is not violative of Article 14. It would, therefore, be
possible that, with respect to a particular State or group of States, Parliament may
legislate in relation to education. However, Article 30 gives the right to a linguistic or
religious minority of a State to establish and administer educational institutions of
their choice. The minority for the purpose of Article 30 cannot have different
meanings depending upon who is legislating. Language being the basis for the
establishment of different states for the purposes of Article 30 a "linguistic minority"
will have to be determined in relation to the state in which the educational
institution is sought to be established. The position with regard to the religious
minority is similar, since both religious and linguistic minorities have been put at par
in Article 30.

5. TO WHAT EXTENT CAN THE RIGHTS OF AIDED PRIVATE MINORITY INSTITUTIONS
TO ADMINISTER BE REGULATED?

82. Article 25 give to all persons the freedom of conscience and the right to freely
profess, practice and propagate religion. This right, however, is not absolute. The
opening words of Article 25(1) make this right subject to public order, morality and
health, and also to the other provisions of Part III of the Constitution. This would
mean that the right given to a person under 25(1) can be curtailed or regulated if
the exercise of that right would violate other provisions of Part III of the
Constitution, or if the exercise thereof is to in consonance with public order,
morality and health. The general law made by the government contains provisions
relating to public order, morality and health; these would have to be complied with,
and cannot be violated by any person in exercise of his freedom of conscience or his
freedom to profess, practice and propagate religion. For example, a person cannot
propagate his religion in such a manner as to denigrate another religion or bring
about dissatisfaction amongst people.



83. Article 25(2) gives specific power to the state to make any law regulating or
restricting any economic, financial, political or other secular activity, which may be
associated with religious practice as provided by Sub-clause (a) of Article 25(2). This
is a further curtailment of the right to profess, practice and propagate religion
conferred on the persons under Article 25(1). Article 25(2)(a) covers only a limited
area associated with religious practice, in respect of which a law can be made. A
careful reading of Article 25(2)(a) indicates that it does not prevent the State from
making any law in relation to the religious practice as such. The limited jurisdiction
granted by Article 25(2) relates to the making of a law in relation to economic,
financial, political or other secular activities associated with the religious practice.

84. The freedom to manage religious affairs is provided by Article 26. This Article
gives the right to every religious denomination, or any section thereof, to exercise
the rights that it stipulates. However, this right has to be exercised in a manner that
is in conformity with public order, morality and health. Clause (a) of Article 26 gives a
religious denomination the right to establish and maintain institutions for religious
and charitable purposes. There is no dispute that the establishment of an
educational institution comes within the meaning of the expression "charitable
purpose". therefore, while Article 25(1) grants the freedom of conscience and the
right to profess, practice and propagate religion, Article 26 can be said to be
complementary to it, and provides for every religious denomination, or any section
thereof, to exercise the rights mentioned therein. This is because Article 26 does not
deal with the right of an individual, but is confined to a religious denomination.
Article 26 refers to a denomination of any religion, whether it is a majority or a
minority religion, just as Article 25 refers to all persons, whether they belong to the
majority or a minority religion. Article 26 gives the right to majority religious
denominations, as well as to minority religious denominations, to exercise the rights
contained therein.

85. Secularism being one of the important basic features of our Constitution, Article
27 provides that no person shall be compelled to pay any taxes, the proceeds of
which are specifically appropriated for the payment of expenses for the promotion
and maintenance of any particular religion or religions denomination. The manner
in which the Article has been framed does not prohibit the state from enacting a law
to incur expenses for the promotion or maintenance of any particular religion or
religious denomination, but specifies that by that law, no person can be compelled
to pay any tax, the proceeds of which are to be so utilized. In other words, if there is
a tax for the promotion or maintenance of any particular religion or religious
denomination, no person an be compelled to pay any such tax.

86. Article 28(1) prohibits any educational institution, which is wholly maintained out
of state funds, to provide for religious instruction. Moral education dissociation from
any demon national doctrine is not prohibited; but, as the state is intended to be
secular, an educational institution wholly maintained out of state funds cannot



impart or provide for any religious instruction.

87. The exception to Article 28(1) is contained in Article 28(2). Article 28(2) deals with
cases where, by an endowment or trust, an institution is established, and the terms
of the endowment or the trust require the imparting of religious instruction, and
where that institution is administered by the state. In such a case, the prohibition
contained in Article 28(1) does not apply. If the administration of such an institution
is voluntarily given to the government, or the government, for a good reason and in
accordance with law, assumes or takes over the management of that institution, say
on account of mal-administration, then the government, on assuming the
administration of the institution, would be obliged to continue with the imparting of
religious instruction as provided by the endowment or the trust.

88. While Article 28(1) and Article 28(2) relate to institutions that are wholly
maintained out of state funds, Article 28(3) deals with an educational institution that
is recognized by the state or receives aid out of state funds. Article 28(3) gives the
person attending any educational institution the right not to take part in any
religious instruction, which may be imparted by an institution recognized by the
state, or receiving aid from the state. Such a person also has the right not to attend
any religious worship that may be conducted in such an institution, or in any
premises attached thereto, unless such a person, or if he/she is a minor, his/her
guardian, has given his/her consent. The reading of Article 28(3) clearly shows that
no person attending an educational institution can be required to take part in any
religious instruction or any religious worship, unless the person or his/her guardian
has given his/her consent thereto, in a case where the educational institution has
been recognized by the state or receives aid out of its funds. We have seen that
Article 26(a) gives the religious denomination the right to establish an educational
institution, the religious denomination being either of the majority community or
minority community. In any institution, whether established by the majority or a
minority religion, if religious instruction in imparted, no student can be compelled to
take part in the said religious instruction or in any religious worship. An individual
has the absolute right not to be compelled to take part in any religious instruction or
worship. Article 28(3) thereby recognizes the right of an individual to practice or
profess his own religion. In other words, in matters relating to religious instruction
or worship, there can be no compulsion where the educational institution is either

recognized by the state or receives aid from the state.
89. Articles 29 and 30 are a group of articles relating to cultural and educational

rights. Article 29(1) gives the right to any section of the citizens residing in India or
any part thereof, and having a distinct language, script or culture of its own, to
conserve the same. Article 29(1) does not refer to any religion, even though the
marginal note of the Article mentions the interests of minorities. Article 29(1)
essentially refers to sections of citizens who have a distinct language script or
culture, even though their religion may not be the same. The common thread that



runs through Article 29(1) in language, script or culture, and not religion. For
example, if in any part of the country, there is a section of society that has a distinct
language, they are entitled to conserve the same, even though the persons having
that language may profess different religions. Article 29(1) gives the right to all
sections of citizens, whether they are in a minority or the majority religions, to
conserve their language, script or culture.

90. In the exercise of this right to converse the language, script or culture, that
section of the society can set up educational institutions. The right to establish and
maintain institutions of its choice is a necessary concomitant to the right conferred
by Article 30. The right under Article 30 is not absolute. Article 29(2) provides that,
where any educational institution is maintained by the state or receives aid out of
state funds no citizen shall be denied admission on the grounds only of religion,
race, caste, language or any of them. The use of the expression "any educational
institution" in Article 29(2) would refer to any educational institution established by
anyone, but which is maintained by the state or receives aid out of state funds. In
other words, on a plain reading, state-maintained or aided educational institutions,
whether established by the Government or the majority or a minority community
cannot deny admission to a citizen on the grounds only of religion, race, caste or
language.

91. The right of the minorities to establish and administer educational institutions is
provided for by Article 30(1). To some extent, Article 26(1)(a) and Article 30(1)
overlap, insofar as they relate to the establishment of educational institutions but
whereas Article 26 gives the right both to the majority as well as minority
communities to establish and maintain institutions for charitable purposes, which
would inter alia, include educational institutions, Article 30(1) refers to the right of
minorities to establish and maintain educational institutions of their choice. Another
difference between Article 26 and Article 30 is that whereas Article 26 refers only to
religious denominations, Article 30 contains the right of religious as well as linguistic
minorities to establish and administer educational institutions of their choice.

92. Article 30(1) bestows on the minorities, whether based on religion or language,
the right to establish and administer educational institution of their choice. Unlike
Article 25 and 26, Article 30(1) does not specifically state that the right under Article
30(1) is subject to public order, morality and health or to other provisions of Part III.
This Sub-Article also does not specifically mention that the right to establish and
administer a minority educational institution would be subject to any rules or
regulations.

93. Can Article 30(1) be so read as to mean that it contains an absolute right of the
minorities, whether based on religion or language, to establish and administer
educational institutions in any manner they desire, and without being obliged to
comply with the provisions of any law? Des Article 30(1) give the religious or
linguistic minorities a right to establish an educational institution that propagates



religious or racial bigotry or ill will amongst the people? Can the right under Article
30(1) be so exercised that it is opposed to public morality or health? In the exercise
of its right, would the minority while establishing educational institutions not be
bound by town planning rules and regulations? Can they construct and maintain
buildings in any manner they desire without complying with the provisions of the
building by-laws or health regulations?

94. In order to interpret Article 30 and its interplay, it any, with Article 29, our
attention was drawn to the Constituent Assembly Debates. While referring to them,
the learned Solicitor General submitted that the provisions of Article 29(2) were
intended to be applicable to minority institutions seeking protection of Article 30. He
argued that if any educational institution sought aid, it could not deny admission
only on the ground of religion, race, caste or language and, consequently giving a
preference to the minority over more meritorious non- minority students was
impermissible. It is now necessary to refer to some of the decisions of this Court
insofar as they interpret Articles 29 and 30, and to examine whether any creases
therein need ironing out.

95. In 281733 the State had issued an order, which provided that admission to
students to engineering and medical colleges in the State should be decided by the
Selection Committee strictly on the basis of the number of seats fixed for different
communities. While considering the validity of this order this Court interpreted
Article 29(2) and held that if admission was refused only on the grounds of religion,
race, caste, language or any of them, then there was a clear breach of the
fundamental right under Article 29(2). The said order was construed as being
violative of Article 29(2), because students who did not fall in the particular
categories were to be denied admission. In this connection it was observed as
follows:-

".....50 far as those seats are concerned, the petitioners are denied admission into
any of them, not on any ground other than the sole ground of their being Brahmins
and not being members of the community for whom those reservations were

96. This government order was held to be violative of the Constitution and
constitutive of a clear breach of Article 29(2). Article 30 did not come up for
consideration in that case.

97. In 281272 , the State had issued a circular, the operative portion of which
directed that no primary or secondary school could, from the date of that circular
admit to a class where English was used as a medium of instruction, any pupil other
than pupils belonging to a section of citizens, the language of whom was English,
viz, Anglo-Indians and citizens of non-Asiatic descent. The validity of the circular was
challenged while admission was refused, inter alia, to a member of the Gujarati
Hindu Community. A number of writ petitions were filed and the High Court allowed



them. In an application filed by the State of Bombay, this Court had to consider
whether the said circular was ultra vires Article 29(2). In deciding this question, the
Court analyzed the provisions of Articles 29(2) and 30, and repelled the contention
that Article 29(2) guaranteed the right only to the citizens of the minority group. It
was observed, in this connection, at page 579, as follows:

..... The language of Article 29(2) is wide and unqualified and may well cover all
citizens whether they belong to the majority or minority group. Article 15 protects all
citizens against the State whereas the protection of Article 29(2) extends against the
State or anybody who denies the right conferred by it. Further Article 15 protects all
citizens against discrimination generally but Article 29(2) is a protection against a
particular species of wrong namely denial of admission into educational institutions
of the specified kind. In the next place Article 15 is quite general and wide in its
terms and applies to all citizens, whether they belong to the majority or minority
groups, and gives protection to all the citizens against discrimination by the State on
certain specific grounds. Article 29(2) confers a special right on citizens for
admission into educational institutions maintained or aided by the State. To limit
this right only to citizens belonging to minority groups will be to provide a double
protection for such citizens and to hold that the citizens of the majority group have
no special educational rights in the nature of a right to be admitted into an
educational institution for the maintenance of which they make contributions by
way of taxes. We see no cogent reason for such discrimination. The heading under
which Articles 29 and 30 are grouped together - namely "Cultural and Educational
Rights" is quite general and does not in terms contemplate such differentiation. If
the fact that the institution is maintained or aided out of State funds is the basis of
this guaranteed right then all citizens, irrespective of whether they belong to the
majority or minority groups; are alike entitled to the protection of this fundamental

right....."
98. It is clear from the aforesaid discussion that this Court came to the conclusion

that in the case of minority educational institutions to which protection was
available under Article 30, the provisions of Article 29(2) were indeed applicable. But,
it may be seen that the question in the present from i.e., whether in the matter of
admissions into aided minority educational institutions, minority students could be
preferred to a reasonable extent, keeping in view the special protection given under
Article 30(1), did not arise for consideration in that case.

99. In the Kerala Education Bill case, this Court again had the occasion to consider
the interplay of Articles 29 and 30 of the Constitution. This case was a reference
under Article 143(1) of the Constitution made by the President of India to obtain the
opinion of this Court on certain questions relating to the constitutional validity of
some of the provisions of the kerala Education Bill, 1957, which had been passed by
the Kerala Legislative Assembly, but had been reserved by the Governor for the
consideration of the President. Clause 3(5) of the Bill, made the recognition of new



schools subject to the other provisions of the Bill and the rules framed by the
Government under Clause (36); Clause (15) authorized the Government to acquire
any category of schools; Clause 8(3) made it obligatory on all aided schools to hand
over the fees to the Government; Clauses 9 to 13 made provisions for the regulation
and management of the schools, payment of salaries to teachers and the terms and
conditions of their appointment, and Clause (33) forbade the granting of temporary
injunctions and interim orders in restraint of proceedings under the Act.

100. With reference to Article 29(2), the Court observed at page 1055, while dealing
with an argument based on Article 337 that "likewise Article 29(2) provides, inter
alia, that no citizen shall be denied admission into any educational institution
receiving did out of State funds on grounds only of religion, race, caste, language or
any of them". Referring to Part III of the Constitution and to Articles 19 and 25 to 28
in particular, the Court said:-

..... Under Article 25 all persons are equally entitled, subject to public order, morality
and health and to the other provisions of Part III, to freedom of conscience and the
right freely to profess, practise and propagate religion. Article 26 confers the
fundamental right to every religious denomination or any section thereof, subject to
public order, morality and health, to establish and maintain institutions for religious
and charitable purposes, to manage its own affairs in matters of religion, to acquire
property and to administer such property in accordance with law. The ideal being to
constitute India into a secular State, no religious instruction is, under Article 28(1), to
be provided in any educational institution wholly maintained out of State funds and
under Clause (3) of the same Article no person attending any educational institution
recognized by the State or receiving aid out of State funds is to be required to take
part in any religious instruction that may be imparted in such institution or to attend
any religious worship that may be conducted in such institution or in any premises
attached thereto unless such person or, if such person is a minor, his guardian has
given his consent thereto. Article 29(1) confers on any section of the citizens having
a distinct language, script or culture of its own to have the right of conserving the
same. Clause (2) of that Article provides that no citizen shall be denied admission
into any educational institution maintained by the State or receiving aid out of State
funds on grounds only of religion, race, caste, language or any of them."

101. Dealing with Articles 29 and 30 at page 1046, it was observed as follows:-

"Articles 29 and 30 are set out in Part III of our Constitution which guarantees our
fundamental rights. They are grouped together under the sub-head "Cultural and
Educational Rights". The text and the marginal notes of both the Articles show that
their purpose is to confer those fundamental rights on certain sections of the
community which constitute minority communities. Under clause (1) of Article 29
any section of the citizens residing in the territory of India or any part thereof having
a distinct language, script or culture of its own has the right to conserve the same. It
is obvious that a minority community can effectively conserve its language, script or



culture by and through educational institutions and, therefore, the right to establish
and maintain educational institutions of its choice is a necessary concomitant to the
right to conserve its distinctive language, script or culture and that is what is
conferred on all minorities by Article 30(1) which has hereinbefore been quoted in
full. This right, however, is subject to Clause 2 or Article 29 which provides that no
citizen shall be denied admission into any educational institution maintained by the
State or receiving aid out of State funds on grounds only of religion, race, caste,
language or any of them."

102. It had been, inter alia, contended on behalf of the state that if a single member
of any other community is admitted in a school establish for a particular minority
community, then the education institution would cease to be an educational
institution established by that particular minority community. It was contended that
because of Article 29(2), when an educational institution established by a minority
community gets aid, it would be precluded from denying admission to members of
other communities because of Article 29(2), and that as a consequence thereof, it
would cease to be an educational institution of the choice of the minority
community that established it. Repelling this argument, it was observed at pages
1051-51, as follows:-

..... This argument does not appear to us to be warranted by the language of the
Article itself. There is no such limitation in Article 30(1) and to accept this limitation
will necessarily involve the addition of the words "for their own community" in the
Article which is ordinarily not permissible according to well established rules of
interpretation. Nor is it reasonable to assume that the purpose of Article 29(2) was
to deprive minority educational institutions of the aid they receive from the State. To
say that an institution which receives aid on account of its being minority
educational institution must not refuse to admit any member of any other
community only on the grounds therein mentioned and then to say that as soon as
such institution admit such an outsider it will cease to be a minority institution is
tentamount to saying that minority institutions will not, as minority institutions, be
entitled to any aid. The real import of Article 29(2) and Article 30(1) seems to us to be
that they clearly contemplate a minority institution with a sprinkling of outsiders
admitted into it. By admitting a non-member into it the minority institution does not
shed its character and cease to be a minority institution. Indeed the object of
conservation of the distinct language, script and culture of a minority may be better
served by propagating the same amongst non-members of the particular minority
community. In our opinion, it is not possible to read this condition into Article 30(1)
of the Constitution."

103. It will be seen that the use of the expression "sprinkling of outsiders" in that
case clearly implied the applicability of Article 29(2) to Article 30(1); the Court held
that when a minority educational institution received aid, outsiders would have to
be admitted. This part of the state"s contention was accepted, but what was rejected



was the contention that by taking outsiders, a minority institution would cease to be
an educational institution of the choice of the minority community that established
it. The Court concluded at page 1062, as follows:-

"...We have already observed that Article 30(1) gives two rights to the minorities, (1)
to establish and (2) to administer, educational institutions of their choice. The right
to administer cannot obviously include the right to maladminister. The minority
cannot surely ask for aid or recognition for an educational institution run by them in
unhealthy surroundings, without any competent teachers, possessing any
semblance of qualification, and which does not maintain even a fair standard of
teaching or which teaches matters subversive of the welfare of the scholars. It
stands to reason, then, that the constitutional right to administer an educational
institution of their choice does not necessarily militate against the claim of the State
to insist that in order to grant aid the State may prescribe reasonable regulations to
ensure the excellence of the institutions to be aided....."

104. While noting that Article 30 referred not only to religious minorities but also to
linguistic minorities, it was held that the Article gave those minorities the right to
establish educational institutions of their choice, and that no limitation could be
placed on the subjects to be taught at such educational institutions and that general
secular education is also comprehended within the scope of Article 30(1). It is to be
noted that the argument addressed and answered in that case was whether a
minority aided institution loses its character as such by admitting non-minority
students in terms of Article 29(2). It was observed that the admission of "sprinkling
of outsiders" will not deprive the institution of its minority status. The opinion
expressed therein does not really go counter to the ultimate view taken by us in
regard to the inter-play of Articles 30(1) and 29(2)

105. In 267347 , this Court had to consider the validity of an order issued by the
Government of Bombay whereby from the academic year 1955-56, 80% of the seats
in the training colleges for teachers in non-government training colleges were to be
reserved for the teachers nominated by the Government. The petitioner, who
belonged to the minority community, were, inter alia, running a training college for
teachers, as also primary schools. The said primary schools and college were
conducted for the benefit of the religious denomination of the United Church of
Northern India and Indian Christians generally, though admission was not denied to
students belonging to other communities. The petitioners challenged the
government order requiring 80% of the seats to be filled by nominees of the
government, inter alia, on the ground that the petitioners were members of a
religious denomination and that they constituted a religious minority, and that the
educational institutions had been established primarily for the benefit of the
Christian community. It was the case of the petitioners that the decision of the
Government violated their fundamental rights guaranteed by Articles 30(1), 26(a),
(b), (c) and (d), and 19(1)(f) and (g). While interpreting Article 30, it was observed by



this Court at pages 849-850 as under:-

"....All minorities, linguistic or religious have by Article 30(1) an absolute right to
establish and administer educational institutions of their choice; and any law or
executive direction which seeks to infringe the substance of that right under Article
30(1) would to that extent to void. This, however, is not to say that it is not open to
the State to impose regulations upon the exercise of this right. The fundamental
freedom is to establish and to administer educational institutions: it is a right to
establish and administer what are in truth educational institutions, institutions
which cater to the educational needs of the citizens, or sections thereof. Regulation
made in the true interests of efficiency of instruction, discipline, health, sanitation,
morality, public order and the like may undoubtedly be imposed. Such regulations
are not restrictions on the substance of the right which is guaranteed: they secure
the proper functioning of the institution, in matters educational."

106. While coming to the conclusion that the right of the private training colleges to
admit students of their choice was severely restricted, this Court referred to the
opinion in the Kerala Education Bill case, but distinguished it by observing that the
Court did not, in that case, lay down any test of reasonableness of the regulation.
No general principle on which the reasonableness of a regulation may be tested was
sought to be laid down in the Kerala Education Bill case and, therefore, it was held in
Sidhajbhai Sabhai"s case that the opinion in that case was not an authority for the
proposition that all regulative measures, which were not destructive or annihilative
of the character of the institution established by the minority, provided the
regulations were in the national or public interests, were valid. In this connection it
was further held at page 856, as follows:-

"The right established by Article 30(1) is a fundamental right declared in terms
absolute. Unlike the fundamental freedoms guaranteed by Article 19, it is not
subject to reasonable restrictions. It is intended to be a real right for the protection
of the minorities in the matter of setting up of educational institutions of their own
choice. The right is intended to be effective and is not to be whittled down by
so-called regulative measures conceived in the interest not of the minority
educational institution, but of the public or the nation as a whole. If every order
which while maintaining the formal character of a minority institution destroys the
power of administration is held justifiable because it is in the public or national
interests, though not in its interest as an educational institution, the right
guaranteed by Article 30(1) will be but a "teasing illusion", a promise of unreality.
Regulations which may lawfully be imposed either by legislative or executive action
as a condition of receiving grant or of recognition must be directed to making the
institution while retaining its character as a minority institution effective as an
educational institution. Such regulation must satisfy a dual test - the test of
reasonableness, and the test that it is regulative of the educational character of the
institution and is conducive to making the institution an effective vehicle of



education for the minority community or other persons who resort to it."

107. The aforesaid decision does indicate that the right under Article 30(1) is not so
absolute as to prevent the government from making any regulation whatsoever. As
already noted hereinabove, in Sidhajbhai Sabhai"s case, it was laid down that
regulations made in the true interests of efficiency of instruction, discipline, health,
sanitation, morality and public order could be imposed. If this is so, it is difficult to
appreciate how the government can be prevented from framing regulations that are
in the national interest, as it seems to be indicated in the passage quoted
hereinabove. Any regulation framed in the national interest must necessarily apply
to all educational institutions, whether run by the majority or the minority. Such a
limitation must necessarily be read into Article 30. The right under Article 30(1)
cannot be such as to override the national interest or to prevent the government
from framing regulations in that behalf. It is, of course, true that government
regulations cannot destroy the minority character of the institution or make the
right to establish and administer a mere illusion; but the right under Article 30 is not
so absolute as to be above the law. It will further be seen that in Sidhajbhai Sabhai''s
case, no reference was made to Article 29(2) of the Constitution. This decision,
therefore, cannot be an authority for the proposition canvassed before us.

108. Out attention was invited to the decision in 275277 , but the said case has no
application here. In that case, it was contended, on behalf of the State of Bihar, that
as the protection to the minority under Article 29(1) was only a right to conserve a
distinct language, script or culture of its own, the college did not qualify for the
protection of Article 30(1) because it was not founded to conserve them and that
consequently, it was open to all sections of the people. The question, therefore, was
whether the college could claim the protection of Section 48-B of the Bihar
Universities Act read with Article 30(1) of the Constitution, only if it proved that the
educational institution was furthering the rights mentioned in Article 29(1). Section
48-B of the Bihar Universities Act exempted a minority educational institution based
on religion or language from the operation of some of the other provisions of that
Act. This Court, while construing Article 30, held that its width could not be cut down
by introducing in it considerations on which Article 29(1) was based. Article 29(1) and
30(1) were held to create two separate rights, though it was possible that they might
meet in a given case. While dealing with the contention of the state that the college
would not be entitled to the protection under Article 30(1) because it was open to all
sections of the people, the Court referred to the observations in the Kerala
Education Bill case, wherein it had been observed that the real import of Article 29(2)
and Article 30(1) was that they contemplated a minority institution with a sprinkling
of outsiders admitted into it. The Court otherwise had no occasion to deal with the
applicability of Article 29(2) to Article 30(1).

109. In 280210 the challenge was to various provisions of the Kerala University Act,
1969, whose provisions effected private colleges, particularly those founded by



minority communities in the State of Kerala. The said provisions, inter alia, sought to
provide for the manner in which private colleges were to be administered through
the constitution of the governing body or managing councils in the manner
provided by the Act. Dealing with Article 30, it was observed at pages 739-40 as
follows:-

"Article 30(1) has been construed before by this Court. Without referring to those
cases it is sufficient to say that the clause contemplates two rights which are
separated in point of time. The first right is the initial right to establish institutions of
the minority"s choice. Establishment here means the bringing into being of an
institution and it must be by a minority community. It matters not if a single
philanthropic individual with his own means, founds the institution or the
community at large contributes the funds. The position in law is the same and the
intention in either case must be to found an institution for the benefit of a minority
community by a member of that community. It is equally irrelevant that in addition
to the minority community others from other minority communities or even from
the majority community can take advantage of these institutions. Such other
communities bring in income and they do not have to be turned away to enjoy the
protection.

The next part of the right relates to the administration of such institutions.
Administration means "management of the affairs" of the institution. This
management must be free of control so that the founders or their nominees can
mould the institution as they think fit, and in accordance with their ideas of how the
interest of the community in general and the institution in particular will be best
served. No part of this management can be taken away and vested in another body
without an encroachment upon the guaranteed right."

The Court, however, pointed out that an exception to the right under Article 30 was
the power with the state to regulate education, educational standards and allied
matters. It was held that the minority institutions could not be allowed to fall below
the standards of excellence expected of educational institutions or under guise of
the exclusive right of management, allowed to decline to follow general pattern. The
Court stated that while the management must be left to minority, they may be
compelled to keep in step with others.

110. The interplay of Article 29 and Article 30 came up for consideration again
before this Court in the D.A.V. College case 1971 (Supp.) SCR 688. Some of the
provisions of the Guru Nanak University Act established after the reorganization of
the State of Punjab in 1969 provided for the manner in which the governing body
was to be constituted; the body was to include a representative of the University and
a member of the College. These and some other provisions were challenged on the
ground that they were violative of Article 30. In this connection at page 695, it was
observed as follows:-



"It will be observed that Article 29(1) is wider than Article 30(1), in that, while any
Section of the citizens including the minorities, can invoke the rights guaranteed
under Article 29(1), the rights guaranteed under Article 30(1) are only available to
the minorities based on religion or language. It is not necessary for Article 30(1) that
the minority should be both a religion minority as well as a linguistic minority. It is
sufficient if it is one or the other or both. A reading of these two Articles together
would lead us to conclude that a religious or linguistic minority has a right to
establish and administer educational institutions of its choice for effectively
conserving its distinctive language, script or culture, which right however is subject
to the regulatory power of the State for maintaining and facilitating the excellence
of its standards. This right is further subject to Clause (2) of Article 29 which provides
that no citizen shall be denied admission into any educational institution which is
maintained by the State or receives aid out of State funds, on grounds only of
religion, race, caste, language or any of them. While this is so these two articles are
not inter-linked nor does it permit of their being always read together."

Though it was observed that Article 30(1) is subject to 29(2), the question whether
the preference to minority students is altogether excluded, was not considered.

111. One of the questions that arose in this case was as to whether the petitioner
was a minority institution. In this case, it was also observed that the Hindus of
Punjab were a religion minority in the State of Punjab and that, therefore, they were
entitled to the protection of Article 30(1). Three of the provisions, which were sought
to be challenged as being violative of Article 30, were Clauses 2(1), 17 and 18 of the
Statutes framed by the University u/s 19 of the University Act. Clause 2(1)(a)
provided that, for seeking affiliation, the college was to have a governing body of
not more than 20 persons approved by the Senate and including, amongst others,
two representatives of the University and a member of the College. Clause 17
required the approval of the Vice-Chancellor for the staff initially appointed by the
College. The said provision also provided that all subsequent changes in the staff
were to be reported to the Vice-Chancellor for his/her approval. Clause 18 provided
that non-government colleges were to comply with the requirements laid down in
the ordinances governing the service and conduct of teachers in non-government
colleges, as may be framed by the University. After referring to Kerala Education Bill,
Sidhajbhai (SIC) Sabhai and Rev. Father W. Proost, this Court held that there was no
justification for the provisions contained in Clause 2(1)(@) and Clause 17 of the
statutes as the interfered with the rights of management of the minority
educational institutions, P. Jaganmohan Reddy, J., observed that "these provisions
cannot, therefore, be made as conditions of affiliation, the non-compliance of which
would involved disaffiliation and consequently they will have to be struck down as

offending Article 30(1)."
112. Clause 18, however, was held not to suffer from the same vice as Clause 17

because the provision, insofar as it was applicable to the minority institutions,



empowered the University to prescribe by-regulations governing the service and
conduct of teachers, and that this was in the larger interest of the institutions, and
in order to ensure their efficiency and excellence. In this connection, it was observed
at page 709, that:-

"Uniformity in the conditions of service and conduct of teachers in all
non-Government Colleges would make for harmony and avoid frustration. Of course
while the power to make ordinances in respect of the matters referred to is
unexceptional the nature of the infringement of the right, if any, under Article 30(1)
will depend on the actual purpose and import of the ordinance when made and the
manner in which it is likely to affect the administration of the educational institution,
about which it is not possible now to predicate."

113. In 279299 , this Court had to consider the constitutional validity of certain
provisions of the Gujarat University Act, 1949, insofar as they were made to apply to
the minority Christian institution. The impugned provisions, inter alia, provided that
the University may determine that all instructions, teaching and training in courses
of studies, in respect of which the University was competent to hold examinations,
would be conducted by the University and would be imparted by the teachers of the
University. Another provision provided that new colleges that may seek affiliation,
were to be the constituent colleges of the University. The Court considered the
scope and ambit of the rights of the minorities, whether based on religion or
language, to establish and administer educational institutions of their choice under
Article 30(1) of the Constitution. In dealing with this aspect, Ray, CJ., at page 192,
while considering Article 25 to 30, observed as follows:-

"Every section of the public, the majority as well as minority has rights in respect of
religion as contemplated in Articles 25 and 26 and rights in respect of language,
script, culture as contemplated in Article 29. The whole object of conferring the right
on minorities under Article 30 is to ensure that there will be equality between the
majority and the minority. If the minorities do not have such special protection they
will be denied equality."

114. Elaborating on the meaning and intent of Article 30, the learned Chief Justice
further observed as follows:-

"The real reason embodied in Article 30(1) of the Constitution is the conscience of
the nation that the minorities, religious as well as linguistic, are not prohibited from
establishing and administering educational institutions of their choice for the
purpose of giving their children the best general education to make them complete
men and women of the country. The minorities are given this protection under
Article 30 in order to preserve and strengthen the integrity and unity of the country.
The sphere of general secular education is intended to develop the commonness of
boys and girls of our country. This is in the true spirit of liberty, equality and
fraternity through the medium of education. If religious or linguistic minorities are



not given protection under Article 30 to establish and administer educational
institutions of their choice, they will feel isolated and separate. General secular
education will open doors of perception and act as the natural light of mind for our
countrymen to live in the whole."

115. The Court then considered whether the religious and linguistic minorities, who
have the right to establish and administer educational institutions of their choice,
had a fundamental right to affiliation. Recognizing that the affiliation to a University
consisted of two parts, the first part relating to syllabi, curricula, courses of
instruction, the qualifications of teachers, library, laboratories, conditions regarding
health and hygiene of students (aspects relating to establishment of educational
institutions), and the second part consisting of terms and conditions regarding the
management of institutions, it was held that with regard to affiliation, a minority
institution must follow the statutory measures regulating educational standards and
efficiency, prescribed courses of study, courses of instruction, the principles
regarding the qualification of teachers, educational qualifications for entry of
students into educational institutions, etc.

116. While considering the right of the religious and linguistic minorities to
administer their educational institutions, it was observed by Ray, C.J., at page 194, as
follows:-

".....The right to administer is said to consist of four principal matters. First is the
right to choose its managing or governing body. It is said that the founders of the
minority institution have faith and confidence in their own committee or body
consisting of persons selected by them. Second is the right to choose its teachers. It
is said that minority institutions want teachers to have compatibility with the ideals,
aims and aspirations of the institution. Third is the right not to be compelled to
refuse admission to students. In other words, the minority institutions want to have
the right to admit students of their choice subject to reasonable regulations about
academic qualifications. Fourth is the right to use its properties and assets for the
benefit of its own institution."

117. While considering this right to administer,it was held that the same was not an
absolute right and that the right was not free from regulation. While referring to the
observations of Das, C.J., in the Kerala Education Bill case, it was reiterated in the St.
Xaviers College case that the right to administer was not a right to mal-administer.
Elaborating the minority"s right to administer at page 196, it was observed as
follows:-

"....The minority institutions have the right to administer institutions. This right
implies the obligation and duty of the minority institutions to render the very best to
the students. In the right of administration, checks and balances in the shape of
regulatory measures are required to ensure the appointment of good teachers and
their conditions of service. The right to administer is to be tempered with regulatory



measures to facilitate smooth administration. The best administration will reveal no
trace colour of minority. A minority institution should shine in exemplary eclecticism
in the administration of the institution. The best compliment that can be paid to a
minority institution is that it does not rest on or proclaim its minority character."

118. Ray, C.J., concluded by observing at page 200, as follows:-

"The ultimate goal of a minority institution too imparting general secular education
is advancement of learning. This Court has consistently held that it is not only
permissible but also desirable to regulate everything in educational and academic
matters for achieving excellence and uniformity in standards of education.

In the field of administration it is not reasonable to claim that minority institutions
will have complete autonomy. Checks on the administration may be necessary in
order to ensure that the administration is efficient and sound and will serve the
academic needs of the institution. The right of a minority to administer its
educational institution involves, as part of it, a correlative duty of good
administration."

119. In a concurrent judgment, while noting that "Clause (2) of Article 29 forbids the
denial of admission to citizens into any educational institution maintained by the
State or receiving aid out of State funds on grounds only of religion, race, caste,
language or any of then", Khanna, J. then examined Article 30, and observed at page
222, as follows:-

"Clause (1) of Article 30 gives right to all minorities, whether based on religion or
language, to establish and administer educational institutions of their choice
Analyzing that clause it would follow that the right which has been conferred by the
clause is no two types of minorities. Those minorities may be based either on
religion or on language. The right conferred upon the said minorities is to establish
and administer educational institutions of their choice. The word "establish"
indicates the rights to bring into existence, while the right to administer an
institution means the right to effectively manage and conduct the affairs of the
institution. Administration connotes management of the affairs of the institution.
The management must be free of control so that the founders or their nominees
can mould the institution as they think fit and in accordance with their ideas of how
the interest of the community in general and the institution in particular will be best
served. The words "of their choice" qualify the educational institutions and show
that the educational institutions established and administered by the minorities
need not be of some particular class; the minorities have the right and freedom to
establish and administer such educational institutions as they choose. Clause (2) of
Article 30 prevents the State from making discrimination in the matter of grant of
aid to any educational institution on the ground that the institution is under the
management of a minority whether based on religion or language.



120. Explaining the rationale behind Article 30, it was observed at page 224, as
follows:-

"The idea of giving some special rights to the minorities is not to have a kind of a
privileged or pampered section of the population but to give to the minorities a
sense of security and a feeling of confidence. The great leaders of India since time
immemorial had preached the doctrine of tolerance and catholicity of outlook.
Those noble ideas were enshrined in the Constitution. Special rights for minorities
were designed not to create inequality. Their real effect was to bring about equality
by ensuring the preservation of the minority institutions and by guaranteeing to the
minorities autonomy in the matter of the administration of these institutions. The
differential treatment for the minorities by giving them special rights is intended to
bring about an equilibrium, so that the ideal of equality may not be reduced to a
mere abstract idea but should become a living reality and result in true, genuine
equality an equality not merely in theory but also in fact."

121. While advocating that provisions of the Constitution should be construed
according to the liberal, generous and sympathetic approach, and after considering
the principles which could be discerned by him from the earlier decisions of this
Court, Khanna, J., observed at page 234, as follows:-

"...The minorities are as much children of the soil as the majority and the approach
has been to ensure that nothing should be done as might deprive the minorities of a
sense of belonging of a feeling of security, of a consciousness of equality and of the
awareness that the conservation of their religion, culture, language and script as
also the protection of their educational institutions is a fundamental right enshrined
in the Constitution. The same generous, liberal and sympathetic approach should
weigh with the courts in construing Articles 29 and 30 as marked the deliberations
of the Constitution-makers in drafting those articles and making them part of the
fundamental rights. The safeqguarding of the interest of the minorities amongst
sections of population is as important as the protection of the interest amongst
individuals of persons who are below the age of majority or are otherwise suffering
from some kind of infirmity. the Constitution and the laws made by civilized nations,
therefore, generally contain provisions for the protection of those interests. It can,
indeed, be said to be an index of the level of civilization and catholicity of a nation as
to how far their minorities feel secure and are not subject to any discrimination or
suppression."

122. The learned Judge then observed that the right of the minorities to administer
educational institutions did not prevent the making of reasonable regulations in
respect of these institutions. Recognizing that the right to administer educational
institutions could not include the right to mal-administer, it was held that
regulations could be lawfully imposed, for the receiving of grants and recognition,
while permitting the institution to retain its character as a minority institution. The
regulation "must satisfy a dual test -- the test of reasonableness, and the test that it



is regulative of the educational character of the institution and is conductive to
making the institution an effective vehicle of education for the minority community
or other persons who resort to it." It was permissible for the authorities to
prescribes regulations, which must be complied with, before a minority institution
could seek or retain affiliation and recognition. But it was also stated that the
regulations made by the authority should not impinge upon the minority character
of the institution. therefore, a balance has to be kept between the two objectives --
that of ensuring the standard of excellence of the institution, and that of preserving
the right of the minorities to establish and administer their educational institutions.
Reqgulations that embraced and reconciled the two objectives could be considered to
be reasonable. This, in our view, is the correct approach to the problem.

123. After referring to the earlier cases in relation to the appointment of teachers, it
was noted by Khanna, J., that the conclusion which followed was that a law which
interfered with a minority"s choice of qualified teachers, or its disciplinary control
over teachers and other members of the staff of the institution, was void, as it was
violative of Article 30(1). While it was permissible for the state and its educational
authorities to prescribe the qualifications of teachers, it was held that once the
teachers possessing the requisite qualifications were selected by the minorities for
their educational institutions, the state would have no right to veto the selection of
those teachers. The selection and appointment of teachers for an educational
institution was regarded as one of the essential ingredients under Article 30(1). The
Court"s attention was drawn to the fact that in the Kerala Education Bill case, this
Court has opined that Clauses (11) and (12) made it obligatory for all aided schools
to select teachers from a panel selected from each district by the Public Service
Commission and that no teacher of an aided school could be dismissed, removed or
reduced in rank without the previous sanction of the authorized officer. At page 245,
Khanna, J., observed that in cases subsequent to the opinion in the Kerala Education
Bill case, this Court had held similar provisions as Clause (11) and Clause (12) to be
violative of Article 30(1) of the minority institution. He then observed as follows:-
"...The opinion expressed by this Court in Re Kerala Education Bill (supra) was of an
advisory character and though great weight should be attached to it because of its
persuasive value, the said opinion cannot override the opinion subsequently
expressed by this Court in contested cases. It is the law declared by this Court in the
subsequent contested cases which would have a binding effect. The words "as at
present advised" as well as the preceding sentence indicate that the view expressed
by this Court in Re Kerala Education Bill in this respect was hesitant and tentative
and not a final view in the matter...."

124.1In 282695, this Court struck down the power of the Vice-Chancellor to veto the
decision of the management to impose a penalty on a teacher. It was held that the
power of the Vice-Chancellor, while hearing an appeal against the imposition of the
panel was uncanalized and unguided. In 292079, this Court upheld the application



of industrial law to minority colleges, and it was held that providing a remedy
against unfair dismissals would not infringe Article 30. In 283816 a law which sought
to regulate the working of minority institutions by providing that a broad-based
management committee could be re-constituted by including therein the Principal
and the senior-most teacher, was valid and not violative of the right under Article
30(1) of the Constitution. In 283173, a regulation providing that no teacher would
be dismissed, removed, or reduced in rank, or terminated otherwise except with the
prior approval of the competent authority, was held to be invalid, as it sought to
confer an unqualified power upon the competent authority. In 279890 , the
regulation providing for prior approval for dismissal was held to be invalid, while the
provision for an appeal against the order of dismissal by an employee to a Tribunal
was upheld. The regulation requiring prior approval before suspending an
employee was held to be valid, but the provision, which exempted unaided minority
schools from the regulation that equated the pay and other benefits of employees
of recognized schools with those in schools run by the authority, was held to be
invalid and violative of the equality clause. It was held by this Court that the
regulations regarding pay and allowances for teachers and staff would not violate
Article 30.

125. In the St. Stephen'"s College case, the right of minorities to administer
educational institutions and the applicability of Article 29(2) to an institution to
which Article 30(1) was applicable came up for consideration. St. Stephen"s College
claimed to be a minority institution, which was affiliated to Delhi University, the
College had its own provisions with regard to the admission of students. This
provision postulated that applications would be invited by the college by a particular
date. The applications were processed and a cut-off percentage for each subject was
determined by the Head of the respective Departments and a list of potentially
suitable candidates was prepared on the basis of 1:4 and 1:5 ratios for Arts and
Science students respectively, and they were then called for an interview (i.e., for
every available seat in the Arts Department, four candidates were called for
interviews; similarly, for every available seat in the Science Department, five
candidates were called for interviews). In respect of Christian Students, a relaxation
of upto 10% was given in determining the cut-off point. Thereafter, the interviews
were conducted and admission was granted. The Delhi University, however, had
issued a circular, which provided that admission should be granted to the various
courses purely on the basis of merit, i.e., the percentage of marks secured by the
students in the qualifying examination. The said circular did not postulate any
interview. Thereafter, the admission policy of St. Stephen"s College was challenged
by a petition under Article 32. It was contended by the petitioners that the College
was bound to follow the University policy, rules and regulations regarding
admission, and further argued that it was not a minority institution, and in the
alternative, it was not entitled to discriminate against students on the ground of
religion, as the college was receiving grant-in-aid from the government, and that



such discrimination was violative of Article 29(2). The College had also filed a writ
petition in the Supreme Court taking the stand that it was a religious minority
institution, and that the circular of the University regarding admission violated its
fundamental right under Article 30. This Court held that St. Stephen"s College was a
minority institution. With regard to the second question as to whether the college
was bound by the University circulars regarding admission, this Court, by a majority
of 4-1, upheld the admission procedure used by the College, even though it was
different from the one laid down by the University. In this context, the contention of
the College was that it had been following its own admission programme for more
than a hundred years and that it had built a tradition of excellence in a number of
distinctive activities. The College challenged the University circular on the ground
that it was not regulatory in nature, and that it violated its right under Article 30. Its
submission was that if students were admitted purely on the basis of marks
obtained by them in the qualifying examination, it would not be possible for any
Christian student to gain admission. The college had also found that unless a
concession was afforded, the Christian students could not be brought within the
zone of consideration as they generally lacked merit when compared to the other
applicants. This Court referred to the earlier decisions, and with regard to Article
30(1), observed at page 596, paragraph 54, as follows:-

"The minorities whether based on religion or language have the right to establish
and administer educational institutions of their choice. The administration of
educational institutions of their choice under Article 30(1) means "management of
the affairs of the institution". This management must be free from control so that
the founder or their nominees can mould the institution as they think fit, and in
accordance with their ideas of how the interests of the community in general and
the institution in particular will be best served. But the standards of education are
not a part of the management as such. The standard concerns the body politic and
is governed by considerations of the advancement of the country and its people.
Such regulations do not bear directly upon management although they may
indirectly affect it. The State, therefore has the right to regulate the standard of
education and allied matters. Minority institutions cannot be permitted to fall below
the standards of excellence expected of educational institutions. They cannot
decline to follow the general pattern of education under the guise of exclusive right
of management. While the management must be left to them, they may be
compelled to keep in step with others...."

126. It was further noticed that the right under Article 30(1) had to be read subject
to the power of the state to regulate education, educational standards and allied
matters. In this connection, at pages 598-99, paragraph 59, it was observed as
follows:-

"The need for a detailed study on this aspect is indeed not necessary. The right to
minorities whether religious or linguistic, to administer educational institutions and



the power of the State to regulate academic matters and management is now fairly
well settled. The right to administer does not include the right to maladminister. The
State being the controlling authority has right and duty to regulate all academic
matters. Regulations which will serve the interests of students and teachers, and to
preserve the uniformity in standards of education among the affiliated institutions
could be made. The minority institutions cannot claim immunity against such
general pattern and standard or against general laws such as laws relating to law
and order, health, hygiene, labor relations, social welfare legislations, contracts,
torts etc. which are applicable to all communities. So long as the basic right of
minorities to manage educational institution is not taken away, the State is
competent to make regulatory legislation. Requlations, however, shall not have the
effect of depriving the right of minorities to educate their children in their own
institution. That is a privilege which is implied in the right conferred by Article 30(1).

127. Dealing with the question of the selection of students, it was accepted that the
right to select students for admission was a part of administration, and that this
power could be regulated, but it was held that the regulation must be reasonable
and should be conducive to the welfare of the minority institution or for the
betterment of those who resort to it. Bearing this principle in mind, this Court took
note of the fact that if the College was to admit students as per the circular issued
by the University, it would have to deny admissions to the students belonging to the
Christian community because of the prevailing situation that even after the
concession, only a small number of minority applicants would gain admission. It was
the case of the College that the selection was made on the basis of the candidate's
academic record, and his/her performance at the interview keeping in mind his/her
all round competence, his/her capacity to benefit from attendance at the College, as
well as his/her capacity to benefit from attendance at the College, as well as his/her
potential to contribute to the life of the College. While observing that the oral
interview as a supplementary test and not as the exclusive test for assessing the
suitability of the candidates for college admission had been recognized by this
Court, this Court observed that the admission programme of the college "based on
the test of promise and accomplishment of candidates seems to be better than the
blind method of selection based on the marks secured in the qualifying
examinations." The Court accordingly held that St. Stephen"s College was not bound
by the impugned circulars of the University. This Court then dealt with the question
as to whether a preference in favour of, or a reservation of seats for candidates
belonging to, its own community by the minority institutions would be invalid under
Article 29(2) of the Constitution. After referring to the Constituent Assembly Debates
and the proceedings of the Draft Committee that led to the incorporation of Articles
29 and 30, this Court proceeded to examine the question of the true import and
effect of Articles 29(2) and 30(1) of the Constitution. On behalf of the institutions, it
was argued that a preference given to minority candidates in their own educational
institutions, on the ground that those candidates belonged to that minority



community, was not violative of Article 29(2), and that in the exercise of Article 30(1),
the minorities were entitled to establish and administer educational institutions for
the exclusive advantage of their own community"s candidates. This contention was
not accepted by this Court on two grounds. Firstly, it was held that institutional
preference to minority candidates based on religion was apparently an institutional
discrimination on the forbidden ground of religion -- the Court stated that "if an
educational institution says yes to one candidate but says no to other candidate on
the ground of religion, it amounts to discrimination on the ground of religion. The
mandate of Article 29(2) is that there shall not be any such discrimination." It further
held that, as pointed out in the Kerala Education Bill case, the minorities could not
establish educational institutions for the benefit of their own community alone. For
if such was the aim, Article 30(1) would have been differently worded and it would
have contained the words "for their own community". In this regard, it would be
useful to bear in mind that the Court at page 607, paragraph 81, noticed that:-

"Even in practice, such claims are likely to be met with considerable hostility. It may
not be conducive to have a relatively homogeneous society. It may lead to religious
bigotry which is the bane of mankind. In the nation building with secular character
sectarian schools or colleges, segregated faculties or universities for imparting
general secular education are undesirable and they may undermine secular
democracy. They would be inconsistent with the central concept of secularism and
equality embedded in the Constitution. Every educational institution irrespective of
community to which it belongs is a "melting pot" in our national life. The students
and teachers are the critical ingredients. It is there they develop respect for, and
tolerance of, the cultures and beliefs of others. It is essential therefore, that there
should be proper mix of students of different communities in all educational
institutions.

128. The Court then dealt with the contention on behalf of the University that the
minority institutions receiving government aid were bound by the mandate of
Article 29(2), and that they could not prefer candidates from their own community.
The Court referred to the decision in the case of Champakam Dorairajan (supra), but
observed as follows:

".....the fact that Article 29(2) applied to minorities as well as non-minorities did not
mean that it was intended to nullify the special right guaranteed to minorities in
Article 30(1). Article 29(2) deals with non-discrimination and is available only to
individuals. General equality by non-discrimination is not the only need of
minorities.  Minority rights under majority rule implies more than
non-discrimination; indeed, it begins with non-discrimination. Protection of interests
and institutions and the advancement of opportunity are just as important.
Differential treatment that distinguishes them from the majority is a must to
preserve their basic characteristics."



129. Dealing with the submission that in a secular democracy the government could
not be utilized to promote the interest of any particular community, and that the
minority institution was not entitled to state aid as of right, this Court, at page 609,
paragraph 87, held as follows:-

"It is quite true that there is no entitlement to State grant for minority educational
institutions. There was only a stop-gap arrangement under Article 337 for the
Anglo-Indian community to receive State grants. There is no similar provision for
other minorities to get grant from the State. But under Article 30(2), the State is
under an obligation to maintain equality of treatment in granting aid to educational
institutions. Minority institutions are not to be treated differently while giving
financial assistance. They are entitled to get the financial assistance much the same
way as the institutions of the majority communities."

130. It was further held that the state could lay down reasonable conditions for
obtaining grant-in-aid and for its proper utilization, but that the state had no power
to compel minority institutions to give up their rights under Article 30(1). After
referring to the Kerala Education Bill case and Sidhajbhai Sabhai"s case, the Court
observed at page 609, paragraph 88, as follows:-

"...In the latter case this court observed at SCR pages 856-57 that the regulation
which may lawfully be imposed as a condition of receiving grant must be directed in
making the institution an effective minority educational institution. The regulation
cannot change the character of the minority institution. Such regulations must
satisfy a dual test; the test of reasonableness, and the test that it is regulative of the
educational character of the institution. It must be conducive to making the
institution and effective vehicle of education for the minority community or other
persons who resort to it. It is thus evident that the rights under Article 30(1) remain
unaffected even after securing financial assistance from the government.”

131. After referring to the following observations in D.A.V. College case,

"..The right of a religious or linguistic minority to establish and administer
educational institutions of its choice under Article 30(1) is subject to the regulatory
power of the State for maintaining and (sic)ng the excellence of its standards. This
right is further subject to Article 29(2), which provides that no citizen shall be denied
admission into any educational institution which is maintained by the State or
receives aid out of State funds, on grounds only of religion, race, caste, language or
any of them...."

the learned Judges remarked at page 610 (para 91) that in the said case, the Court
was not deciding the question that had arisen before them.

132. According to the learned Judges, the question of the interplay of Article 29(2)
with Article 30(1) had arisen in that case (St. Stephen's case) for the first time, and
had not been considered by the Court earlier, they observed that "we are on virgin



soil, not on trodden ground". Dealing with the interplay of these two Articles, it was
observed, at page 612, paragraph 96, as follows:-

"The collective minority right is required to be made functional and is not to be
reduced to useless lumber. A meaningful right must be shaped, moulded and
created under Article 30(1), while at the same time affirming the right of individuals
under Article 29(2). There is need to strike a balance between the two competing
rights. It is necessary to mediate between Article 29(2) and Article 30(1), between
letter and spirit of these articles, between traditions of the past and the convenience
of the present, between society'"s need for stability and its need for change."

133. The two competing rights are the right of the citizen not to be denied
admission granted under Article 29(2), and right of the religious or linguistic
minority to administer and establish an institution of its choice granted under Article
30(1). While treating Article 29(2) as a facet of equality, the Court gave a contextual
interpretation to Articles 29(2) and 30(1) while rejecting the extreme contention on
both sides, i.e., on behalf of the institutions that Article 29(2) did not prevent a
minority institution to preferably admit only members belonging to the minority
community, and the contention on behalf of the State that Article 29(2) prohibited
any preference in favour of a minority community for whose benefit the institution
was established. The Court concluded, at pages 613-14, para 102, as follows:-

"In the light of all these principles and factors, and in view of the importance which
the Constitution attaches to protective measures to minorities under Article 30(1),
the minority aided educational institutions are entitled to prefer their community
candidates to maintain the minority character of the institutions subject of course to
conformity with the University standard. The State may regulate the intake in this
category with due regard to the need of the community in the area which the
institution is intended to serve. But in no case such intake shall exceed 50 per cent
of the annual admission. The minority institutions shall make available at least 50
per cent of the annual admission to members of communities other than the
minority community. The admission of other community candidates shall be done
purely on the basis of merit."

134. If we keep these basic features, as highlighted in St. Stephen's case, in view,
then the real purposes underlying Articles 29(2) and 30 can be better appreciated.

135. We agree with the contention of the learned Solicitor General that the
Constitution in Part III does not contain or give any absolute right. All rights
conferred in Part III of the Constitution are subject to at least other provisions of the
said Part. It is difficult to comprehend that the framers of the Constitution would
have given such an absolute right to the religious or linguistic minority which would
enable them to establish and administer educational institutions in manner so as to
be in conflict with the other Parts of the Constitution. We find difficult to accept that
in the establishment and administration of educational institutions by the religious



and linguistic minorities, no law of the land, even the Constitution, is to apply to
them.

136. Decisions of this Court have held that the right to administer does not include
the right to mal-administer. It has also been held that the right to administer is not
absolute, but must be subject to reasonable regulations for the benefit of the
institutions as the vehicle of education, consistent with national interest. General
laws of the land applicable to all persons have been held to be applicable to the
minority institutions also -- for example, laws relating to taxation, sanitation, social
welfare, economic regulation, public order and morality.

137. It follows from the aforesaid decisions that even though the words of Article
30(1) are unqualified, this Court has held that at least certain other laws of the land
pertaining to health, morality and standards of education apply. The right under
Article 30(1) has, therefore, not been held to be absolute or above other provisions
of the law, and we reiterate the same. By the same analogy, there is no reason why
regulations or conditions concerning, generally, the welfare of students and
teachers should not be made applicable in order to provide a proper academic
atmosphere, as such provisions do not in any way interfere with the right of
administration or management under Article 30(1).

138. As we look at it, Article 30(1) is a sort of guarantee or assurance to the linguistic
and religious minority institutions of their right to establish and administer
educational institutions of their choice. Secularism and equality being two of the
basic features of the Constitution, Article 30(1) ensures protection to the linguistic
and religious minorities, thereby preserving the secularism of the country.
Furthermore, the principles of equality must necessarily apply to the enjoyment of
such rights. No law can be framed that will discriminate against such minorities with
regard to the establishment and administration of educational institutions vis-a-vis
other educational institutions. Any law or rule or regulation that would put the
educational institutions run by the minorities at a disadvantage when compared to
the institutions run by the others will have to be struck down. At the same time,
there also cannot be any reverse discrimination. It was observed in St. Xaviers
College case, at page 192, that "the whole object of conferring the right on
minorities under Article 30 is to ensure that there will be equality between the
majority and the minority. If the minorities do not have such special protection, they
will be dented equality." In other words, the essence of Article 30(1) is to ensure
equal treatment between the majority and the minority institutions. No one type or
category of institution should be disfavoured or, for that matter, receive more
favourable treatment than another. Laws of the land, including rules and
regulations, must apply equally to the majority institutions as well as to the minority
institutions. The minority institutions must be allowed to do what the non-minority
institutions are permitted to do.



139. Like any other private unaided institutions, similar unaided educational
institutions administered by linguistic or religious minorities are assured maximum
autonomy in relation thereto; e.g., method of recruitment of teachers, charging of
fees and admission of students. They will have to comply with the conditions of
recognition, which cannot be such as to whittle down the right under Article 30.

140. We have now to address the question of whether Article 30 gives a right to ask
for a grant or aid from the state, and secondly, if it does get aid, to examine to what
extent its autonomy in administration, specifically in the matter of admission to the
educational institution established by the community, can be curtailed or regulated.

141. The grant of aid is not a constitutional imperative. Article 337 only gives the
right to assistance by way of grant to the Anglo-Indian community for a specified
period of time. If no aid is granted to anyone, Article 30(1) would not justify a
demand for aid, and it cannot be said that the absence of aid makes the right under
Article 30(1). The founding fathers have not incorporated the right to grants in
Article 30, whereas they have done so under Article 337; what, then, is the meaning,
scope and effect of Article 30(2)? Article 30(2) only means what it states, viz that a
minority institution shall not be discriminated against when aid to educational
institutions is granted. In other words the state cannot, when it chooses to grant aid
to educational institutions, deny aid to a religious or linguistic minority institution
only on the ground that the management of that institution is with the minority. We
would, however, like to clarify that if an object surrender of the right to
management is made a condition of aid, the denial of aid would be violative of
Article 30(2). However, conditions of aid that do not involve a surrender of the
substantial right of management would not be inconsistent with constitutional
guarantees, even if they indirectly impinge upon some fact of administration. If,
however, aid were denied on the ground that the educational institution is under
the management of a minority, then such a denial would be completely invalid.

142. The implication of Article 30(2) is also that it recognizes that the minority nature
of the institution should continue, notwithstanding the grant of aid. In other words,
when a grant is given to all institutions for imparting secular education, a minority
institution is also entitled to receive it subject to the fulfillment of the requisite
criteria, and the state gives the grant knowing that a linguistic or minority
educational institution will also receive the same. Of course, the state cannot be
compelled to grant aid, but the receipt of aid cannot be a reason for altering the
nature of character of the incipient educational institution.

143. This means that the right under Article 30(1) implies that any grant that is given
by the state to the minority institution cannot have such conditions attached to it,
which will in any way dilute or abridge the rights of the minority institution to
establish and administer that institution. The conditions that can normally be
permitted to be imposed, on the educational institutions receiving the grant, must
be related to the proper utilization of the grant and fulfillment of the objectives of



the grant. Any such secular conditions so laid, such as a proper audit with regard to
the utilization of the funds and the manner in which the funds are to be utilized, will
be applicable and would not dilute the minority status of the educational
institutions. Such conditions would be valid if they are also imposed on other
educational institutions receiving the grant.

144. It cannot be argued that no conditions can be imposed while giving aid to a
minority institution. Whether it is an institution run by the majority or the minority,
all conditions that have relevance to the proper utilization of the grant-in-aid by an
educational institution can be imposed. All that Article 30(2) states is that on the
ground that an institution is under the management of a minority, whether based
on religion or language, grant of aid to that educational institution cannot be
discriminated against, if other educational institutions are entitled to received aid.
The conditions for grant or non-grant of aid to educational institutions have to be
uniformly applied, whether it is a majority-run institution or a minority-run
institution. As in the case of a majority-run institution, the moment a minority
institution obtains a grant of aid, Article 28 of the Constitution comes into play.
When an educational institution is maintained out of State funds, no religious
institution can be provided therein. Article 28(1) does not state that it applies only to
educational institutions that are not established or maintained by religious or
linguistic minorities. Furthermore, upon the receipt of aid, the provisions of Article
28(3) would apply to all educational institutions whether run by the minorities or the
non-minorities. Article 28(3) is the right of a person studying in a state recognized
institution or in an educational institution receiving aid from state funds, not to take
part in any religious instruction, if imparted by such institution, without his/her
consent (or his/her guardian's consent if such a person is a minor). Just as Article
28(1) and (3) become applicable the moment any educational institution takes aid,
likewise, Article 29(2) would also be attracted and become applicable to an
educational institution maintained by the state or receiving aid out of state funds. It
was strenuously contended that the right to give admission is one of the essential
ingredients of the right to administer conferred on the religious or linguistic
minority, and that this right should not be curtailed in any manner. It is difficult to
accept this contention. If Article 23(1) and (3) apply to a minority institution that
receives aid out of state funds, there is nothing in the language of Article 30 that
would make the provisions of Article 29(2) inapplicable. Like Article 28(1) and Article
28(3), Article 29(2) refers to "any educational institution maintained by the State or
receiving aid out of State funds". A minority institution would fall within the ambit of
Article 29(2) in the same manner in which Article 28(1) and Article 28(3) would be
applicable to an aided minority institution. it is true that one of the rights to
administer an educational institution is to grant admission to the students. As long
as an educational institution, whether belonging to the minority or the majority
community, does not receive aid, it would, in our opinion, be its right and discretion
to grant admission to such students as it chooses or selects subject to what has



been clarified before. Out of the various rights that the minority institution has in
the administration of the institution, Article 29(2) curtails the right to grant
admission to a certain extent. By virtue of Article 29(2), no citizen can be denied
admission by an aided minority institution on the grounds only of religion, race,
caste, language or any of them. It is no doubt true that Article 29(2) does curtail one
of the powers of the minority institution, but on receiving aid, some of the rights
that an unaided minority institution has are also curtailed by Article 28(1) and 28(3).
A minority educational institution has a right to impart religious instruction - this
right is taken away by Article 28(1), if that minority institution is maintained wholly
out of state funds. Similarly on receiving aid out of state funds or on being
recognized by the state, the absolute right of a minority institution requiring a
student to attend religious instruction is curtailed by Article 28(3). If the curtailment
of the right to administer a minority institution on receiving aid or being wholly
maintained out of state funds as provided by Article 28 is valid, there is no reason
why Article 29(2) should not be held to be applicable. There is nothing in the
language of Article 28(1) and (3), Article 29(2) and Article 30 to suggest that on
receiving aid, Article 28(1) and (3) will apply, but Article 29(2) will not. therefore, the
contention that the institutions covered by Article 30 are outside the injunction of
Article 29(2) cannot be accepted.

145. What is the true scope and effect of Article 29(2)? Article 29(2) is capable of two
interpretations--one interpretation, which is put forth by the Solicitor General and
the other counsel for the different States, is that a minority institution receiving aid
cannot deny admission to any citizen on the grounds of religion, race, caste,
language or any of them. In other words, the minority institution, once it takes any
aid, cannot make any reservation for its own community or show a preference at the
time of admission, i.e., if the educational institution was a private unaided minority
institution, it is free to admit all students of its own community, but once aid is
received, Article 29(2) makes it obligatory on the institution not to deny admission to
a citizen just because he does not belong to the minority community that has
established the institution.

146. The other interpretation that is put forth is that Article 29(2) is a protection
against discrimination on the ground of religion, race, caste or language, and does
not in any way come into play where the minority institution prefers students of its
choice. To put it differently, denying admission, even though seats are available, on
the ground of the applicant"s religion, race, caste or language, is prohibited, but
preferring students of minority groups does not violate Article 29(2).

147. 1t is relevant to note that though Article 29 carries the head note "Protection of
interests of minorities" it does not use the expression "minorities" in its text. The
original proposal of the Advisory Committee in the Constituent Assembly
recommended the following:-



""(1) Minorities in every unit shall be protected in respect of their language, script
and culture and no laws or regulations may be enacted that may operate
oppressively or prejudicially in this respect" [B. Siva Rao, "Select Documents" (1957)
Vol. 2 page 281]

But after the clause was considered by the drafting Committee on 1st November,
1947, it emerged with substitute of "section of citizen". [B. Siva Rao, Select
Documents (1957) Vol. 3, pages 525-26. Clause 23, Draft Constitution]. It was
explained that the intention had always been to use "minority" in a wide sense, so
as to include (for example) Maharashtrians who settled in Bengal. (7 C.A.D. pages
922-23)"

148. Both Articles 29 and 30 from a part of the fundamental rights Chapter in Part III
of the Constitution. Article 30 is confined to minorities, be it religious or linguistic,
and unlike Article 29(1), the right available under the said Article cannot be availed
by any section of citizens. The main distinction between Article 29(1) and Article
30(1) is that in the former, the right is confined to conservation of language, script
or culture. As was observed in the Father W. Proost case, the right given by Article
29(1) is fortified by Article 30(1), insofar as minorities are concerned. In the St.
Xaviers College case, it was held that the right to establish an educational institution
is not confined to conservation of language, script or culture. When constitutional
provisions are interpreted, it has to be borne in mind that the interpretation should
be such as to further the object of their incorporation. They cannot be read in
isolation and have to be read harmoniously to provide meaning and purpose. They
cannot be interpreted in a manner that renders another provision redundant. If
necessary, a purposive and harmonious interpretation should be given.

149. Although the right to administer includes within it a right to grant admission to
students of their choice under Article 30(1), when such a minority institution is
granted the facility of receiving grant-in-aid, Article 29(2) would apply, and
necessarily, therefore, one of the right of administration of the minorities would be
eroded to some extent. Article 30(2) is an injunction against the state not to
discriminate against the minority educational institution and prevent it from
receiving aid on the ground that the institution is under the management of a
minority. While, therefore, a minority educational institution receiving grant-in-aid
would not be completely outside the discipline of Article 29(2) of the Constitution by
no stretch of imagination can the rights guaranteed under Article 30(1) be
annihilated. It is this context that some interplay between Article 29(2) and Article
30(1) is required. As observed quite aptly in St. Stephen's case "the fact that Article
29(2) applies to minorities as well as non-minorities does not mean that it was
intended to nullify the special right guaranteed to minorities in Article 30(1)." The
word "only" used in Article 29(2) is of considerable significance and has been used
for some avowed purpose. Denying admission to non-minorities for the purpose of
accommodating minority students to a reasonable extent will not be only on



grounds of religion etc., but is primarily meant to preserve the minority character of
the institution and to effectuate the guarantee under Article 30(1). The best possible
way is to hold that as long as the minority educational institution permits admission
of citizens belonging to the non-minority class to a reasonable extent based upon
merit, it will not be an infraction of Article 29(2), even though the institution admits
students of the minority group of its own choice for whom the institution was
meant. What would be a reasonable extent would depend upon variable factors,
and it may not be advisable to fix any specific percentage. The situation would vary
according to the type of institution and the nature of education that is being
imparted in the institution. Usually, at the school level, although it may be possible
to fill up all the seats with students of the minority group, at the higher level, either
in colleges or in technical institutions, it may not be possible to fill up all the seats
with the students of the minority group. However, even if it is possible to fill up all
the seats with students of the minority group, the moment the institution is granted
aid, the institution will have to admit students of the non-minority group to a
reasonable extent, whereby the character of the institution is not annihilated, and at
the same time, the rights of the citizen engrafted under Article 29(2) are not
subverted. It is for this reason that a variable percentage of admission of minority
students depending on the type of institution and education is desirable, and
indeed, necessary, to promote the constitutional guarantee enshrined in both

Article 29(2) and Article 30.
150. At this stage, it will be appropriate to refer to the following observations of B.P.

Jeevan Reddy, J., in Indra Sawhney v. Union of India, (1992) 6 SCR 321 at page 657,
paragraph 683, as follows:-

"Before we proceed to deal with the question, we may be permitted to make a few
observations: The questions arising herein are not only of great moment and
consequence, they are also extremely delicate and sensitive. They represent
complex problems of Indian society, wrapped and presented to us as constitutional
and legal questions. On some of these questions, the decisions of this Court have
not been uniform. They speak with more than one voice. Several opposing points of
view have been pressed upon us with equal force and passion and quite often with
great emotion. We recognize that these viewpoints are held genuinely by the
respective exponents. Each of them feels his own point of view is the only right one.
We cannot, however, agree with all of them. We have to find--and we have tried our
best to find--answers which according to us are the right ones constitutionally and
legally. Though, we are sitting in a larger Bench, we have kept in mind the relevance
and significance of the principle of stare decisis. We are conscious of the fact that in
law certainty, consistency and continuity are highly desirable features. Where a
decision has stood the test of time and has never been doubted, we have respected
it--unless, of course, there are compelling and strong reasons to depart from it.
Where, however, such uniformity is not found, we have tried to answer the question
on principle keeping in mind the scheme and goal of our Constitution and the



material placed before us."

151. The right of the aided minority institution to preferably admit students of its
community, when Article 29(2) was applicable, has been clarified by this Court over a
decade ago in the St. Stephen"s College case. While upholding the procedure for
admitting students, this Court also held that aided minority educational institutions
were entitled to preferably admit their community candidates so as to maintain the
minority character of the institution, and that the state may regulate the intake in
this category with due regard to the area that the institution was intended to serve,
but that this intake should not be more than 50% in any case. Thus, St. Stephen"s
endeavoured to strike a balance between the two Articles. Though we accept the
ratio of St. Stephen"s, which has held the field for over a decade, we have
compelling reservations in accepting the rigid percentage stipulated therein. As
Article 29 and Article 30 apply not only to institutions of higher education but also to
schools, a ceiling of 50% would not be proper. It will be more appropriate that
depending upon the level of the institution, whether it be a primary or secondary or
high school or a college, professional or otherwise, and on the population and
educational needs of the area in which the institution is to be located the state
properly balances the interests of all by providing for such a percentage of students
of the minority community to be admitted, so as to adequately serve the interest of
the community for which the institution was established.

152. At the same time, the admissions to aided institutions, whether awarded to
minority or non-minority students, cannot be at the absolute sweet will and pleasure
of the management of minority educational institutions. As the regulations to
promote academic excellence and standards do not encroach upon the guaranteed
rights under Article 30, the aided minority educational institutions can be required
to observe inter se merit amongst the eligible minority applicants and passage of
common entrance test by the candidates, where there is one, with regard to
admissions in professional and non-professional colleges. If there is no such test, a
rational method of assessing comparative merit has to be evolved. As regards the
non-minority segment, admission may be on the basis of the common entrance test
and counselling by a state agency. In the courses for which such a test and
counselling are not in vogue, admission can be on the basis of relevant criteria for
the determination of merit. It would be open to the state authorities to insist on
allocating a certain percentage of seats to those belonging to weaker sections of
society, from amongst the non-minority seats.

153. We would, however, like to clarify one important aspect at this stage. The aided
linguistic minority educational institution is given the right to admit students
belonging to the linguistic minority to a reasonable extent only to ensure that its
minority character is preserved and that the objective of establishing the institution
is not defeated. If so, such an institution is under an obligation to admit the bulk of
the students fitting into the description of the minority community. therefore, the



students of that group residing in the state in which the institution is located have to
be necessarily admitted in a large measure because they constitute the linguistic
minority group as far as that state is concerned. In other words, the predominance
of linguistic students hailing from the state in which the minority educational
institution is established should be present. The management bodies of such
institution cannot resort to the device of admitting the linguistic students of the
adjoining state in which they are in a majority, under the facade of the protection
given under Article 30(1). If not, the very objective of conferring the preferential
right of admission by harmoniously constructing Articles 30(1) and 29(2), which we
have done above, may be distorted.

154. We are rightly proud of being the largest democracy in the world. The essential
ingredient of democracy is the will and the right of the people to elect their
representatives from amongst a government is formed.

155. It will be wrong to presume that the government or the legislature will act
against the Constitution or contrary to the public or national interest at all times.
Viewing every action of the government with skepticism, and with the belief that it
must be invalid unless proved otherwise, goes against the democratic form of
government. It is no doubt true that the Court has the power and the function to
see that no one including the government acts contrary to the law, but the cardinal
principle of our jurisprudence is that it is for the person who alleges that the law has
been violated to prove it to be so. In such an event, the action of the government or
the authority may have to be carefully examined, but it is improper to proceed on
the assumption that, merely because an allegation is made, the action impugned or
taken must be bad in law. Such being the position, when the government frames
rules and regulations or lays down norms, specially with regard to deduction, one
must assume that unless shown otherwise, the action taken is in accordance with
law. therefore, it will not be in order to so interpret a Constitution, and Article 29 and
30 in particular, on the presumption that the state will normally not act in the
interest of the general public or in the interest of concerned sections of the society.
CONCLUSION

Equality and Secularism

156. Our country is often depicted as a person in the form of "Bharat Mata -- Mother
India". The people of India are regarded as her children with their welfare being in
her heart. Like and loving mother, the welfare of the family is of paramount
importance for her.

157. For a healthy family, it is important that each member is strong and healthy.
But then, all members do not have the same constitution, whether physical and/or
mental. For harmonious and healthy growth, it is natural for the parents, and the
mother in particular, to give more attention and food to the weaker child so as to
help him/her become stronger. Giving extra food and attention and ensuring



private tuition to help in his/her studies will, in a sense, amount to giving the weaker
child preferential treatment. Just as lending physical support to the aged and the
infirm, or providing a special diet, cannot be regarded as unfair or unjust, similarly,
conferring certain rights on a special class, for good reasons, cannot be considered
inequitable. All the people of India are not alike, and that is why preferential
treatment to a special section of the society is not frowned upon. Article 30 is a
special right conferred on the religious and linguistic minorities because of their
numerical handicap and to instill in them a sense of security and confidence, even
though the minorities cannot be per se regarded as weaker sections or
underprivileged segments of the society.

158. The one billion population of India consists of six main ethnic groups and
fifty-two major tribes; six major religions and 6,400 castes and sub-castes; eighteen
major languages and 1,600 minor languages and dialects. The essence of secularism
in India can best be depicted if a relief map of India is made in mosaic, where the
aforesaid one billion people are the small pieces of marble that go into the making
of a map. Each person, whatever his/her language, caste, religion has his/her
individual identity, which has to be preserved, so that when pieced together it goes
to form a depiction with the different geographical features of India. These small
pieces of marble, in the form of human beings, which may individually be dissimilar
to each other, when placed together in a systematic manner, produce the beautiful
map of India. Each piece, like a citizen of India, plays an important part in making of
the whole. The variations of the colours as well as different shades of the same
colour in a map is the result of these small pieces of different shades and colours of
marble, but even when one small piece of marble is removed, the whole map of
India would be scarred, and the beauty would be lost.

159. Each of the people of India has an important place in the formation of the
nation. Each piece has to retain its own colour. By itself, it may be an insignificant
stone, but when placed in a proper manner, goes into the making of a full picture of
India in all its different colours and hues.

160. A citizen of India stands in a similar position. The Constitution recognizes the
differences among the people of India, but it gives equal importance to each of
them, their differences notwithstanding, for only then can there be a unified secular
nation. Recognizing the need for the preservation and retention of different pieces
that go into the making of a whole nation, the Constitution, while maintaining, inter
alia, the basic principle of equality, contains adequate provisions that ensure the
preservation of these different pieces.

161. The essence of secularism in India is the recognition and preservation of the
different types of people, with diverse languages and different beliefs, and placing
them together so as to form a whole and united India. Articles 29 and 30 do not
more than seek to preserve the differences that exist, and at the same time, unite
the people to form one strong nation.



ANSWERS TO ELEVEN QUESTIONS:

Q.1. What is the meaning and content of the expression "minorities" in Article 30 of
the Constitution of India?

A. Linguistic and religious minorities are covered by the expression "minority" under
Article 30 of the Constitution. Since reorganisation of the State in India has been on
linguistic lines, therefore, for the purpose of determining the minority the unit will
be the State and note the whole of India. Thus, religious and linguistic minorities,
who have been put at par in Article 30, have to be considered State-wise.

Q.2. What is meant by the expression "religion" in Article 30(1)? Can the followers of
a sect or denomination of a particular religion claim protection under Article 30(1)
on the basis that they constitute a minority in the State, even though the followers
of that religion are in majority in that State?

A. This question need not be answered by this Bench; it will be dealt with by a
regular Bench.

Q.3(a) What are the indicia for treating an educational institution as a minority
educational institution? Would an institution be regarded as a minority educational
institution because it was established by a person(s) belonging to a religious or
linguistic minority or its being administered by a person(s) belonging to a religious
or linguistic minority?

A. This question need not be answered by this Bench; it will be dealt with by a
regular Bench.

Q3(b) To what extent can professional education be treated as a matter coming
under minorities rights under Article 30?

A. Article 30(1) gives religious and linguistic minorities the right to establish and
administer educational institutions of their choice. The use of the words "of their
choice" indicates that even professionaleducational institutions would be covered by
Article 30.

Q.4 Whether the admission of students to minority educational institution, whether
aided or unaided, can be regulated by the State Government or by the University to
which the institution is affiliated?

A. Admission of students to unaided minority educational institutions, viz., schools
and undergraduates colleges where the scope for merit-based selection is
practically nil, cannot be regulated by the concerned State or University, except for
providing the qualifications and minimum conditions of eligibility in the interest of
academic standards.

The right to admit students being an essential facet of the right to administer
educational institutions of their choice, as contemplated under Article 30 of the



Constitution, the state government or the university may not be entitled to interfere
with that right, so long as the admission to the unaided educational institutions is
on a transparent basis and the merit is adequately taken care of. The right to
administer, not being absolute, there could be regulatory measures for ensuring
educational standards and maintaining excellence thereof, and it is more so in the
matter of admissions to professional institutions.

A minority institution does not cease to be so, the moment grant-in-aid is received
by the institution. An aided minority educational institution, therefore, would be
entitled to have the right of admission of students belonging to the minority group
and at the same time, would be required to admit a reasonable extent of
non-minority students, so that the rights under Article 30(1) are not substantially
impaired and further the citizens rights under Article 29(2) are not infringed. What
would be a reasonable extent, would vary from the types of institution, the courses
of education for which admission is being sought and other factors like educational
needs. The concerned State Government has to notify the percentage of the
non-minority students to be admitted in the light of the above observations.
Observance of inter se merit amongst the applicants belonging to the minority
group could be ensured. In the case of aided professional institutions, it can also be
stipulated that passing of the common entrance test held by the state agency is
necessary to seek admission. As regards non-minority students who are eligible to
seek admission for the remaining seats, admission should normally be on the basis
of the common entrance test held by the state agency followed by counselling
wherever it exists.

Q5(a) Whether the minority"s rights to establish and administer educational
institutions of their choice will include the procedure and method of admission and
selection of students?

A. A minority institution may have its own procedure and method of admission as
well as selection of students, but such a procedure must be fair and transparent,
and the selection of students in professional and higher education colleges should
be on the basis of merit. The procedure adopted or selection made should not
tantamount to mal-administration. Even an unaided minority institution ought not
to ignore the merit of the students for admission, while exercising its right to admit
students to the colleges aforesaid, as in that event, the institution will fail to achieve
excellence.

Q5(b) Whether the minority institutions" right of admission of students and to lay
down procedure and method of admission, if any, would be affected in any way by
the receipt of State aid?

A. While giving aid to professional institutions, it would be permissible for the
authority giving aid to prescribe by-rules or regulations, the conditions on the basis
of which admission will be granted to different aided colleges by virtue of merit,



coupled with the reservation policy of the state qua non-minority students. The
merit may be determined either through a common entrance test conducted by the
concerned University or the Government followed by counselling, or on the basis of
an entrance test conducted by individual institutions--the method to be followed is
for the university or the government to decide. The authority may also devise other
means to ensure that admission is granted to an aided professional institution on
the basis of merit. In the case of such institutions, it will be permissible for the
government or the university to provide that consideration should be shown to the
weaker sections of the society.

Q5(c) Whether the statutory provisions which regulate the facets of administration
like control over educational agencies, control over governing bodies, conditions of
affiliation including recognition/withdrawal thereof, and appointment of staff,
employees, teachers and Principal including their service conditions and regulation
of fees, etc. would interfere with the right of administration of minorities?

A. So far as the statutory provisions regulating the facets of administration are
concerned, in case of an unaided minority educational institution, the regulatory
measure of control should be minimal and the conditions of recognition as well as
the conditions of affiliation to an university or board have to be complied with, but
in the mater of day-to-day management like the appointment of staff, teaching and
non-teaching, and administrative control over them, the management should have
the freedom and there should not be any external controlling agency. However, a
rational procedure for the selection of teaching staff and for taking disciplinary
action has to be evolved by the management itself.

For redressing the grievances of employees of aided and unaided institutions who
are subjected to punishment or termination from service, a mechanism will have to
be evolved, and in our opinion, appropriate tribunals could be constituted, and till
then, such tribunals could be presided over by a Judicial Officer of the rank of
District Judge.

The State or other controlling authorities, however, can always prescribe the
minimum qualification, experience and other conditions bearing on the merit of an
individual for being appointed as a teacher or aprincipal of any educational
institution.

Reqgulations can be framed governing service conditions for teachingand other staff
for whom aid is provided by the state, without interferingwith the overall
administrative control of the management over the staff.

Fees to be charged by unaided institutions cannot be regulated but noinstitution
should charge capitation fee.

Q6(a) Where can a minority institution be operationally located? Where a religious or
linguistic minority in State "A" establishes an educational institution in the said



State, can such educational institution grant preferential admission/reservations
and other benefits to members of thereligious/linguistic group from other States
where they are non-minorities?

A. This question need not be answered by this Bench; it will be dealt with by a
reqular Bench.

Q6(b) Whether it would be correct to say that only the members of that minority
residing in State "A" will be treated as the members of the minority vis-@-vis such
institution?

A. This question need not be answered by this Bench; it will be dealt with by a
regular Bench.

Q.7 Whether the member of a linguistic non-minority in one State can establish a
trust/society in another State and claim minority status in that State?

A. This question need not be answered by this Bench; it will be dealt with by a
regular Bench.

Q.8 Whether the ratio laid down by this Court in the St. Stephen"s case 274152
iscorrect? If no, what order?

A. The basic ratio laid down by this Court in the St. Stephen"s College case is correct,
as indicated in this judgment. However, rigid percentage cannot be stipulated. It has
to be left to authorities to prescribe a reasonablepercentage having regard to the
type of institution, population andeducational needs of minorities.

Q.9 Whether the decision of this Court in 273875 (except where it holds that primary
education is afundamental right) and the scheme framed thereunder
requiredreconsideration/modification and if yes, what?

A. The scheme framed by this Court in Unni Krishnan"s case case and the directioto
impose the same, except where it holds that primary education isfundamental right,
is unconstitutional. However, the principle that theshould not be capitation fee or
profiteering is correct. Reasonable surplus tomeet cost of expansion and
augmentation of facilities does not, however,amount to profiteering.

Q.10 Whether the non-minorities have the right to establish and
administereducational institution under Article 21 and 29(1) read with Articles 14
and15(1), in the same manner and to the same extent as minority institutions?And

Q.11 What is the meaning of the expressions "Education" and
"Educationallnstitutions" in various provisions of the Constitution? Is the right
toestablish and administer educational institutions guaranteed under
theConstitution?

A. The expression "education" in the Articles of the Constitution means andincludes
education at all levels from the primary school level upto the post-graduate level. It



includes professional education. The expression"educational institutions" means
institutions that impart education, where"education" is as understood hereinabove.

The right to establish and administer educational institutions isguaranteed under
the Constitution to all citizens under Articles 19(1)(g) and26, to minorities specifically
under Article 30.

All citizens have a right to establish and administer educationalinstitutions under
Articles 19(1)(g) and 26, but this right is subject to theprovisions of Articles 19(6) and
26(a). However, minority institutions willhave a right to admit students belonging to
the minority group, in the manneras discussed in this judgment.

V.N. Khare, |.

162. It is interesting to note that Shri K.M. Munshi, one of the members ofthe
Constituent Assembly while intervening in the debate in the ConstituentAssembly
with regard to the kind of religious education to be given ingovernmental aided
institution stated thus:

@if the proposed amendment is accepted, the matter has to be taken toSupreme
Court and eleven worthy Judges have to decide whether the kindof education given
is of a particular religion or in the nature of elementaryphilosophy of comparative
religion. Then, after having decided that, thesecond point which the learned Judges
will have to direct their attention towill be whether this elementary philosophy is
calculated to broaden theminds of the pupils or to narrow their minds. Then they
will have todecide upon the scope of every word, this being a justiciable right
whichhas to be adjudicated upon by them. I have no doubt members of
myprofession will be very glad to throw considerable light on what is and isnot a
justiciable right of this nature (A Member: For a fee). Yes, for verygood fee too." (See
-- Constitutional Assembly Debates Official Report. Reprinted by Lok Sabha
Secretariat)

163. It may be noted that at the time when the Constituent Assembly wasframing
the Constitution of India the strength of Judges of Supreme Courtwas not
contemplated as eleven Judges. It appears what Shri Munshi statedwas prophetic or
a mere co-incidence. Today eleven Judges of the SupremeCourt have assembled to
decide the question of rights of the minorities.

Question No. 1. What is the meaning and content of the expressionof "minorities in
Article 30 of the Constitution of India?

164. The first question that is required to be answered by this Bench is whois a
minority. The expression "minority" has been derived from the Latinword "minor"
and the suffix "ity" which means "small in number".According tot Encyclopaedia
Britannica "minorities" means "groups heldtogether by ties of common descent,
language or religious faith and feelingdifferent in these respects from the majority
of the inhabitants of a givenpolitical entity". J.A. Laponee in his book "The Protection



to Minority"describes "Minority" as a group of persons having different race,
language orreligion from that of majority of inhabitants. In the Year Book on
HumanRights U.N. Publication 1950 ed. minority has been described as
nondominant groups having different religion or linguistic traditions than
themajority population.

165. The expression minority has not been defined in the Constitution. Asa matter of
fact when Constitution was being drafted Shri T.T. Krishanamachari one of the
members of the Constituent Assembly proposedan amendment which runs as
under:

"That in Part XVI of the Constitution, for the word "minorities" where itoccurs, the
word "certain classes" be substitued."

166. We find that expression ‘minorities" has been employed only at fourplaces in
the Constitution of India. Head note of Article 29 uses the wordminorities. Then
again the expressions Minorities or minority have beenemployed in head note of
Article 30 and sub clauses (1) and (2) of Article30. However, omission to define
minorities in the Constitution does notmean that the employment of words
‘minorities" or ‘'minority" in Article 30is of less significance. At this stage it may be
noted that the expression'minorities" has been used in Article 30 in two senses - one
based on religionand other on basis of language. However prior to coming into
force of theConstitution the expression minority was understood in terms of a
classbased on religion having different electorates. When India attained
freedom,the framers of the Constitution threw away the idea of having
separateelectorates based on religion and decided to have a system of
jointelectorates so that every candidate in an election would have to seek supportof
all sections of the constituency. In turn special safequards were providedto
minorities and they were made part of Chapter III of the Constitution witha view to
instill a sense of confidence and security to the minorities.

167. But the question arises what is the test to determine minority statusbased on
religion or language of a group of persons residing in a State orUnion Territory.
Whether minority status of a given group of persons has tobe determined in
relation to the population of the whole of India orpopulation of the State where the
said group of persons is residing. Whenthe Constitution of India was being framed it
was decided that India wouldbe Union of States and Constitution to be adopted
would be of federalcharacter. India is a country where many ethnic or religious and
multilanguage people reside. Shri K.M. Munshi one of the members ofConstituent
Assembly in his Note and Draft Article on (Right to Religionand Cultural Freedom)
referred to minorities as national minorities. Thesaid draft Article VI (3) runs as
under:

"(3) Citizens belonging to national minorities in a State whether based onreligion or
language have equal rights with other citizens in formingcontrolling and



administering at their own expense; charitable, religiousand social institutions,
schools and other educational establishments withthe free use of their language
and practice of their religions."

168. Dr. B.R. Ambedkar while intervening in debate in regard toamendment to draft
Article 23 which related to the rights of religious andlinguistic minorities stated that
"the term "‘minority" was used therein not inthe technical sense of the word minority
as we have been accustomed to useit for purposes of certain political safeguards,
such as representation in thelegislature, representation in the services and so on".
According to him, theword minority is used not merely to indicate, the minority in
technical senseof the word, it is also used to cover minorities which are not
minorities in thetechnical sense but which are nonetheless minorities in the cultural
andlinguistic sense. Dr. Ambedkar cited following example which runs asunder:

"For instance, for the purposes of this Article 23, if a certain number ofpeople from
Madras came and settled in Bombay for certain purposes,they would be, although
not a minority in the technical sense, culturalminorities. Similarly, if a certain
number of Maharashtrians went fromMaharashtra and settled in Bengal, although
they may not be minorities intechnical true sense, they would be cultural and
linguistic minorities inBengal.

The Article intends to give protection in the matter of culture, languageand script
not only to a minority technically, but also to a minority in thewider sense of the
term as I have explained just now. That is the reasonwhy we dropped the word
minority because we felt that the word might beinterpreted in the narrow sense of
the term when the intention of thisHouse, when it passed Article 18, was to use the
word "minority" in amuch wider sense, so as to give cultural protection to those who
weretechnically not  minorities  but  minorities  nonetheless."  (See
ConstitutionalAssembly Debates Official Report reprinted by Lok Sabha Secretariat)

169. The draft article and the Constituent Assembly Debates inunambiguous terms
show that minority status of a group of persons has to bedetermined on the basis of
population of a State or Union Territory.

170. Further a perusal of Articles 350A and 350B which were inserted bythe
Constitution (7th Amendment) Act 1956 indicates that the status oflinguistic
minorities has to be determined as state-wise linguisticminorities/groups. Thus the
intention of the framers of the Constitution andsubsequent amendments in the
Constitution indicate that protection wasconferred not only to religious minorities
but also to linguistic minorities onbasis of their number in a State (unit) where they
intend to establish aninstitution of their choice. It was not contemplated that status
of linguisticminority has to be judged on basis of population of the entire country. If
thestatus of linguistic minorities has to be determined on basis of the populationof
the country, the benefit of Article 30 has to be extended to those who arein majority
in their own States.



171. The question who are minorities arose for the first time in the case ofKerala
Education Bill case 1959 SCR P.995 at 1047-50. In the saiddecision it was contended
by the State of Kerala that in order to constitute aminority who may claim protection
of Article 30(1) persons or group ofpersons must numerically be minority in the
particular region in which theeducational institution in question is or is intended to
be situated. Furtheraccording to State of Kerala, Anglo-Indians or Christians or
Muslims of thatlocality taken as a unit, will not be a minority within the meaning of
theArticle and will not, therefore, be entitled to establish and maintaineducational
institutions of their choice in that locality, but if some of themembers belonging to
the Anglo Indian or Christians community happen toreside in another ward of the
same municipality and their number be lessthan that of the members of other
communities residing there, then thosenumbers of Anglo-Indian or Christians
community will be a minority withinthe meaning of Article 30 and will be entitled to
establish and maintaineducational institution of their choice in that locality.
Repelling theargument this Court held thus:-

"We need not however, on this occasion go further into the matter andenter upon a
discussion and express a final opinion as to whethereducation being a State subject
being item 11 of List II of the SeventhSchedule to the Constitution subject only to
the provisions of entries 62,63, 64 and 66 of List land entry 25 of List 111, the
existence of a minoritycommunity should in all circumstances and for purposes of
all laws of thatState be determined on the basis of the population of the whole State
orwhether it should be determined on the State basis only when the validityof a law
extending to the whole State is in question or whether it should bedetermined on
the basis of the population of a particular locality when thelaw under attack applies
only to that locality, for the Bill before us extendsto the whole of the State of Kerala
and consequently the minority must bedetermined by reference to the entire
population of that State. By this testChristians, Muslims and Anglo-Indians will
certainly be minorities in theState of Kerala."

172.In 543266 it washeld as this:

"6. The contention of the petitioners is that they have an exclusiveright to administer
the institution under Article 30(1) of the Constitution andthat the order of the
Director of Public Instruction constitutes violation ofthat right. Clause (1) of Article
30 provides that all minorities, whether basedon religion of language, shall have the
right to establish and administereducational institutions of their choice; and clause
(2) that the State shallnot, in granting aid to educational institutions, discriminate
against anyeducational institution on the ground that it is under the management of
aminority, whether based on religion or language. The word "minority" isnot
defined in the Constitution; and in the absence of any specialdefinition we must hold
that any community, religious or linguistic, whichis numerically less than fifty per
cent of the population of the State isentitled to the fundamental right guaranteed by
the article.”



173. The view that in a state where a group of persons having distinctlanguage is
numerically less than fifty per cent of population of that state areto be treated as
linguistic minority was accepted by the Government of Indiaand implemented while
determining the minority status of persons or groupof persons and the same is
evident from the views expressed by Governmentof India before the Special
Reporter of the U.N. Sub- Commission onPrevention of Discrimination and
Protection of Minorities, when he wascollecting information relating to the study on
the concept of Minority andcope of the ICCPR 1966.

174. The Special Rapporteur in his report "Study on the Rights of PersonsBelonging
to Ethnic Religious and Linguistic Minorities" published by thecenter for Human
Rights. Geneva states on the interpretation of the term"Minority" as thus:

"For the purposes of the study, an ethnic, religious or linguistic minority isa group
numerically smaller than the rest of the population of the State towhich it belongs
and possessing cultural, physical or historicalcharacteristics, a religion or a language
different from those of the rest ofthe population.”

175. In the said report, views of the Government of India which was basedon
decision of Kerala High Court in the case of A.M. Paatroni was referredto which runs
as under:

"(39) In India, the Kerala High Court, after observing that theConstitution granted
specific rights to minorities, declared that "in theabsence of any special definition we
must hold that any communityreligious or linguistic, which is numerically less than
50% of thepopulation of the State is entitled to the rights guaranteed by
theConstitution".

176. However in the case of D.A.V. College v. State of Punjab 1971 Suppl. S.C.R. p.688
at 697, an argument was raised that minority status of aperson or group of persons
either religious or linguistic is to be determinedby taking into consideration the
entire population of the country. Whiledealing with the said argument this Court
held as follow:

"Though, there was a faint attempt to canvas the position that religious orlinguistic
minorities should be minorities in relation to the entirepopulation of the country, in
our view they are to be determined only inrelation to the particular legislation which
is sought to be impugned,namely that if it is the State legislature these minorities
have to bedetermined in relation to the population of the State".

177. It may be noted that in the case of D.A.V.College (supra), this Courtwas dealing
with the State legislation and in that context observed that if itis the state
legislation, minority status has to be determined in relation to thepopulation of the
State. However, curiously enough, there is no discussionthat if the particular
legislation sought to be impugned is a centrallegislation, minority status has to be
tested in relation to the population ofthe whole of the country. In the absence of any



such discussion it cannot beinferred that if there is a central legislation, the minority
status of a group ofpersons has to be determined in relation to the entire
population of thecountry.

178. In the year 1976 by Fourty-Second Amendment Act, the Entries 11and 25 of List
IT of Seventh Schedule relating to Education and Vocationaland Technical Training
Labour respectively were transferred to theConcurrent List as Entry No. 25. In the
Constitution of India as enactedEntries 11 and 25 of List Il were as under:

Entry 11

"Education including Universities subject to the provisions of Entries 63,64, 65 and
66 of List I and Entry 25 of List III".

Entry 25
"Vocational or Technical training of labour".

179. By the Constitution (42”0| Amendment) Act, 1976 Entry 25 of List Illwas
substituted by the following entry viz:

Entry 25

"Education including technical education, medical education anduniversities subject
to the provisions of Entries 63, 64, 65 and 66 of List I;vocational and technical
training of Labour".

And Entry 11 of List II was omitted.

180. On 6.2.1997 when these matters came up before a Bench of sevenjudges of
this court, the Bench passed an order which runs as under:

"In view of the 42"4 Amendment to the Constitution placing with effectfrom 3.1.1977
the subject "Education in Entry 25 List III of the 7thSchedule to the Constitution and
the quoted decisions of the LargerBenches of this Court being of the pre
amendment era, the answer to thebrooding question, as to who in the context
constitutes a minority, hasbecome one of the utmost significance and therefore, it is
appropriate thatthese matters are placed before a Bench of at least 11 Hon"ble
Judges fordetermining the questions involved".

181. It is for the aforesaid reasons this question has been placed beforethis Bench.

182. In view of the referring order the question that arises for considerationis
whether the transposition of the subject Education from List II to List IlThas brought
change to the test determining who are minorities for thepurposes of Article 30 of
the Constitution.

183. It may be remembered that various entries in three lists of the
SeventhSchedule are not powers of legislation but field of legislation. These
entriesare mere legislative heads and demarcate the area over which the



appropriatelegislatures are empowered to enact law. The power to legislate is given
tothe appropriate legislature by Article 246 and other articles. Article 245provides
that subject to the provisions of the Constitution, Parliament maymake laws for the
whole or any part of the territory of India and thelegislature of a State may make
laws for whole or any part of the State.Under Article 246 Parliament has exclusive
power to make law with respectto any of the matters enumerated in List I in the
Seventh Schedule. Furtherunder clause (2) of Article 246 Parliament and subject to
clause (1) thelegislature of any State are empowered to make law with respect to
any ofthe matters enumerated in List III Seventh Schedule and under clause (3)
ofArticle 246, the legislature of any State is empowered to enact law withrespect to
any of the matters enumerated in List II in the Seventh Schedulesubject to clauses
(1) and (2). From the aforesaid provisions it is clear that itis Article 246 and other
Articles which either empower Parliament or StatelLegislature to enact law and not
the Entries finding place in three Lists ofSeventh Schedule. Thus the function of
entries in three lists of the SeventhSchedule is to demarcate the area over which the
appropriate legislatures canenact laws but do not confer power either on
Parliament or Statelegislatures to enact laws. It may be remembered, by transfer of
Entries, thecharacter of entries is not lost or destroyed. In this view of the matter
bytransfer of contents of entry 11 of List II to List III as entry 25 has notdenuded the
power of State Legislature to enact law on the subject’Education™ but has also
conferred power on Parliament to enact law on thesubject "Education”. Article 30
confers fundamental right to linguistic andreligious minorities to establish and
administer educational institutions oftheir choice. The test who are linguistic or
religious minorities within themeaning of Article 30 would be one and the same
either in relation to a Statelegislation or Central legislation. There cannot be two
tests one in relationto Central legislation and other in relation to State legislation.
therefore, themeaning assigned to linguistic or religious minorities would not be
differentwhen the subject "Education" has been transferred to the Concurrent
Listfrom the State List. The test who are linguistic or religious minorities assettled in
Kerala Education Bill's case continues to hold good even afterthe subject
"Education" was transposed into Entry 25 List III of SeventhSchedule by the 42nd
Amendment Act. If we give different meaning to theexpression "minority" occurring
in Article 30 in relation to a centrallegislation, the very purpose for which protection
has been given to minoritywould disappear. The matter can be examined from
another angle. It is notdisputed that there can be only one test for determining
minority status ofeither linguistic or religious minority. It is, therefore, not
permissible toargue that the test to determine the status of linguistic minority
would bedifferent than the religious minorities. If it is not so, each linguistic
Statewould claim protection of Article 30 in its own State in relation to a
centrallegislation which was not the intention of framers of the Constitution nor
thesame is borne out from language of Article 30. I am, therefore, of the viewthat
the test for determining who are the minority, either linguistic orreligious, has to be
determined independently of which is the law, Central orState.



184. In view of what has been stated above, my conclusion on the questionwho are
minorities either religious or linguistic within the meaning ofArticle 30 is as follows:

The person or persons establishing an educationalinstitution who belong to either
religious or linguistic groupwho are less than fifty per cent of total population of
thestate in which educational institutional is established wouldbe linguistic or
religious minorities.

Conflict between ARTICLE 29(2) AND ARTICLE 30(1) - whether Article30(1) is subject
to Article 29(2). What are the contents of Article 30(1)?

185. The issue in hand is full of complexities and an answer is not simple.Under
Article 30(1), linguistic or religious minorities" fundamental rights toestablish and
administer educational institution of their choice have beenprotected. Such
institutions are of three categories. First category ofinstitutions are the institutions
which neither take government aid nor arerecognized by the State or by the
University. Second category of institutionsare those which do not take financial
assistance from the government butseek recognition either from the State or the
University or bodies recognizedby the government for that purpose and the third
category of institutionswhich seek both government aid as well as recognition from
the State or theUniversity.

186. Here, I am concerned with the third category of minority institutionsand my
answer to the question is confined to the said category of minorityeducational
institutions.

187. It is urged on behalf of the minority institutions that Article 30(1)confers an
absolute right on linguistic or religious minorities to establish andadminister
educational institutions of their choice. According to them, theexpression ‘choice"
indicates that one of the purposes of establishingeducational institutions is to give
secular education to the children ofminority communities and, therefore, such
institutions are not precludedfrom denying admission to members of non-minority
communities ongrounds only of religion, race, caste, language or any of them. In
nutshell,the argument is that Article 30(1) is not subject to Article 29(2). Whereas,the
argument of learned Solicitor General and other learned counsel is thatany minority
institution receiving government aid is bound by the mandateof Article 29(2) and
such a minority institution cannot discriminate betweenthe minority and majority
while admitting students in such institutions.According to them, Article 30(1) does
not confer an absolute right on theinstitutions set up by the linguistic or religious
minorities receivinggovernment aid and such institutions cannot extend preference
to themembers of their own community in the matter of admission of students
inthe institutions.

188. The question, therefore, arises whether minority institutions
receivinggovernment aid are subject to provisions of Article 29(2).



189. Learned counsel for the parties has pressed into service various rulesof
constructions for interpreting Article 29(2) and Article 30(1) in their ownway. No
doubt, various rules of construction laid down by the courts havebeen of
considerable assistance as they are based on human experience. Theprecedents
show that by taking assistance from rule of interpretations, thecourts have solved
many problems. We, therefore, propose to takeassistance of judicial decisions as
well as settled rules of interpretation whileinterpreting Articles 29(2) and 30(1) of the
Constitution.

190. After the Constitution of India came into force, Articles 29 and 30came up for
interpretation before various High Courts and the Apex Court.There appears to be
no unanimity amongst the judicial decisions rendered bythe courts as regards the
extent of right conferred by Article 30(1). One lineof decisions is that minority
institutions receiving government aid are boundby constitutional mandate
enshrined in article 29(2). The second line ofdecisions is that minority institutions
receiving government aid whileadmitting students from their own communities in
the institutionsestablished by them are free to admit students from other
communities --belonging to majority, and such admission of students in the
institution donot destroy the minority character of the institution. The third line
ofdecisions is that under Article 30(1) fundamental right declared in terms
isabsolute although it was not decided whether Article 30(1) is subject toArticle 29(2)
or not. However, the view in the said decisions is that the rightconferred under
Article 30(1) is an absolute right. The fourth line ofdecision is that there can be no
communal reservation for admission in Govt.or government aided institutions. The
aforesaid categories of decisions shallhereinafter be referred to as first, second,
third and fourth category ofdecisions.

191. The first decision in first category of decisions of this Court is 281272 . In this
case, a Society consisting of members of Anglo-Indiancommunity whose mother
tongue was English set up an institution in thethen State of Bombay. The State of
Bombay in the year 1955 issued anOrder that no school shall admit to class where
English is used as a mediumof instruction any pupil other than a pupil belonging to
a section of citizensthe language of which is English namely, Anglo-Indians and
citizens of non-Asiatic descent. One of the members of the Christian community
soughtadmission in the school on the premise that his mother tongue was
English.He was refused admission in view of the aforesaid Government Order, as
thestudent was neither an Anglo-Indian whose mother tongue was English nor
acitizen of non-Asiatic descent. This was challenged by means of a petitionunder
Article 226 before the Bombay High Court and the Govt. order wasstruck down. On
appeal to the Apex Court, this Court held thus:

"Article 29(1) gives protection to any section of the citizens having adistinct
language, script or culture by guaranteeing their right to conservethe same. Article
30(1) secures to all minorities whether based on religionor language, the right to



establish and administer educational institutionsof their choice. Now, suppose the
State maintains an educationalinstitution to help conserving the distinct language,
script or culture of section of the citizens or makes grants-in-aid of an educational
institutionestablished by a minority community based on religion or language
toconserve their distinct language, script or culture who can claim theprotection of
Article 29(2) in the matter of admission into any suchinstitution.? Surely, the citizens
of the very section whose language, scriptor culture is sought to be conserved by
the institution or the citizen whobelonged to the minority group which has
established and is administeringthe institution, do not need any protection against
themselves and therefore, Article 29(2) is not designed for the protection of this
section orthis minority. Nor do we see any reason to limit article 29(2) to
citizensbelonging to a minority group other than the section or the
minoritiesreferred to in article 29(1) or article 30(1), for the citizens, who do
notbelong to any minority group, may quite conceivably need this protectionjust as
much as the citizens of such other minority groups. If it is urgedthat the citizens of
the majority group are amply protected by article 15and do not require the
protection of article 29(2), then there are severalobvious answers to that argument.
The language of article 29(2) is wideand unqualified and may well cover all citizens
whether they belong to themajority or minority group. Article 15 protects all citizens
against theState whereas the protection of article 29(2) extents against the State
orany body who denies the right conferred by it. Further article 15 protectsall
citizens against discrimination generally, but article 29(2) is aprotection against a
particular species of wrong namely denial ofadmission into educational institutions
of the specified kind. In the nextplace article 15 is quite general and wide in its terms
and applies to allcitizens, whether they belong to the majority or minority groups,
and givesprotection to all the citizens against discrimination by the State on
certainspecific grounds. Article 29(2) confers a special right on citizens foradmission
into educational institutions maintained or aided by the State.To limit this right only
to citizens belonging to minority groups will be toprovide a double protection for
such citizens and to hold that the citizensof the majority group have no special
educational rights in the nature of aright to be admitted into an educational
institution for the maintenance ofwhich they make contributions by way of taxes.
We see no cogent reasonfor such discrimination.

(emphasis supplied)

192. In Re Kerala Education Bill, 1957 - 1959 SCR 995, it was held thus:

"Under clause (1) of Article 29 any section of the citizens residing in theterritory of
India or any part thereof having a distinct language, script orculture of its own has
the right to conserve the same. It is obvious that aminority community can
effectively conserve its language, script orculture by and through educational
institutions and, therefore, the right toestablish and maintain educational
institutions of its choice is a necessaryconcomitant to the right to conserve its



distinctive language, script orculture and that is what is conferred on all minorities
by Article 30(1) whichhas hereinbefore been quoted in full. This right however, is
subject to clause2 of Article 29 which provides that no citizen shall be denied
admission intoany educational institution maintained by the State or receiving aid
out ofState funds on grounds only of religion, race, caste, language or any ofthem."

(emphasis supplied)

193. After holding that Article 30(1) is subject to clause (2) of Article 29, thisCourt
further held thus:

"There is no such limitation in Article 30(1) and to accept this limitation
willnecessarily involve the addition of the words "for their own community"in the
Article which is ordinarily not permissible according to wellestablished rules of
interpretation. Nor is it reasonable to assume that thepurpose of Article 29(2) was to
deprive minority educational institutions ofthe aid they receive from the State. To
say that an institution whichreceives aid on account of its being a minority
educational institution mustnot refuse to admit any member of any other
community only on thegrounds therein mentioned and then to say that as soon as
such institutionadmits such an outsider it will cease to be a minority institution
istantamount to saying that minority institutions will not, as minorityinstitutions, be
entitled to any aid. The real import of Article 29(2) and Article30(1) seems to us to be
that they clearly contemplate a minority institutionwith a sprinkling of outsiders
admitted into it. By admitting a non-member into it the minority institution does not
shed its character andcease to be a minority institution."

(emphasis supplied)

194. In D.A.V. College etc. v. Punjab State & Ors. 1971 (suppl.) S.C.R.p.688 it was held
thus:

"A reading of these two Articles together would lead us to conclude that areligious
or linguistic minority has a right to establish and administereducational institutions
of its choice for effectively conserving itsdistinctive language, script or culture, which
right however is subject tothe regulatory power of the State for maintaining and
facilitating theexcellence of its standards. This right is further subject to clause (2)
ofArticle 29 which provides that no citizen shall be denied admission intoany
educational institution which is maintained by the State or receives aidout of State
funds. on grounds only of religion, race, caste, language orany of them. While this is
so these two articles are not inter-linked nordoes it permit of their being always
read together."

195. In 274152 , Shetty J. speaking for the majority held that Article 29(2) applies
tominority as well as non-minority institutions.

196. From the decisions referred to above, the principles that emerge arethese:



(1) Article 29(2) confers right on the citizens for admission intoeducational institution
maintained or aided by the Statewithout discrimination. To limit this right only to
citizensbelonging to minority group will be to provide doubleprotection for such
citizens and to hold that citizens of themajority group have no special educational
rights in thenature of a right to be admitted into an educationalinstitution for
maintenance of which they make contributionby way of taxes. There is no reason for
suchdiscrimination;

(2) Article 30(1) is subject to Article 29(2); and

(3) the real import of Articles 29(2) and 30(1) is that theyclearly contemplate minority
institutions with the sprinklingof the outsiders admitted into it and by admitting the
non-minority into it, the minority institutions do not shed itscharacter and cease to
be minority institutions.

197. The first decision in the second category of cases is in 275277 . Itwas held
therein that the right of minority to establish educationalinstitutions of their choice
under Article 30(1) is not so limited as not toadmit members of other communities.
Such minority institutions whileadmitting members from their own community are
free to admit members ofnon-minority communities. The expression ‘choice"
includes to admitmembers from other communities. In the 280210 it was held that it
is permissiblethat a minority institution while admitting students from its
community mayalso admit students from majority community. Admission of such
non-minority students would bring income and the institution need not be
turnedaway to enjoy the protection.

198. The legal principle that emerges from the aforesaid decisions is that aminority
institution while admitting members from its own community isfree to admit
students from non-minority community also.

199. The first decision in the third category of cases is 267347 . In thesaid decision.
although the question as to whether Article 30(1) is subject toArticle 29(2) was not
considered, yet it was held that under Article 30(1)fundamental right declared in
terms absolute. It was also held that unlikefundamental freedoms guaranteed
under Article 19 it is not subject toreasonable restrictions. It is intended to be a real
right for the protection ofminorities in the matter of setting up of educational
institutions of their ownchoice. The right is intended to be effective and not to be
whittled down byso-called regulatory measures conceived in the interest not of the
minorityeducational institution, but of the public or the nation as a whole.

200. In 282782 , a question arose whether Regional Deputy Director ofPublic
Instructions can refuse permission to a minority institution to admitgirl students.
This Court while held that refusal to grant permission wasviolative of Article 30(1).

201. The legal principles that emerges from the aforesaid category ofdecisions are
these:



(1) that article 30(1) is absolute in terms and the said rightcannot be whittled by
down regulatory measuresconceived in the interest not of minority institutions
butof public or the nation as a whole; and

(2) the power of refusal to admit a girl student in a boy"sminority institution is
violative of Article 30(1).

202. The fourth category of cases is the decision in the State of Madras v. Srimathi
Champakam Dorairajan etc. 1951 SCR 525 wherein it washeld thus:

"This Court in the context of communal reservation of seats in medicalcolleges run
by the government was of the view that the intention of theConstitution was not to
introduce communal consideration in matters ofadmission into any educational
institution maintained by the State orreceiving aid out of State funds. However, it
may be noted that this casewas in relation to an institution referred to in Article
30(1) but has beencited for the purpose that there cannot be communal reservation
in theeducational institution receiving aid out of State funds."

(emphasis supplied)

203. From the aforesaid four categories of decisions, it appears that there isnot a
single decision of this Court where it has been held that Article 30(1) isnot subject to
Article 29(2). On the contrary there are bulk of decisions ofthis Court holding that
minority institution cannot refuse admission ofmembers of non-minority community
and Article 30(1) is subject to Article29(2). If I go by precedent, it must be held that
Article 30(1) is subject toArticle 29(2). However, learned counsel for minority
institutions stronglyrelied upon the decision in the case of Rev. Sidhajbai (supra) and
arguedthat once Article 30(1) is fundamental right declared absolute in terms,
itcannot be subjected to Article 29(2). Since this Bench is of eleven Judgesand
decisions of this Court holding that Article 30(1) is subject to Article29(2) are by
lesser number of Judges I shall examine the questionindependently.

204. One of the known methods to interpret a provision of an enactment ofthe
Constitution is to look into the historical facts or any documentpreceding the
legislation.

205. Earlier, to interpret a provision of the enactment or the Constitution onthe
basis of historical facts or any document preceding the legislation wasvery much
frowned upon, but by passage of time, such injunction has beenrelaxed.

206. In 289511 , it was held that theConstituent Assembly debates although not
conclusive, yet the intention offramers of the Constitution in enacting provisions of
the Constitution canthrow light in ascertaining the intention behind such provision.

207.1In 278507, itwas held thus:

"Reports of the Committee which preceded the enactment of a legislation,reports of
Joint Parliament Committee, report of a commission set up forcollecting information



leading to the enactment are permissible externalaids to construction. If the basic
purpose underlying construction oflegislation is to ascertain the real intention of the
Parliament, why shouldthe aids which Parliament availed of such as report of a
SpecialCommittee preceding the enactment, existing state of Law, theenvironment
necessitating enactment of legislation, and the object soughtto be achieved, be
denied to Court whose function is primarily to giveeffect to the real intention of the
Parliament in enacting the legislation.Such denial would deprive the Court of a
substantial and illuminating aidto construction.

The modern approach has to a considerable extent corded theexclusionary rule
even in England."

208. Thus, the accepted view appears to be that the report of theConstituent
Assembly debates can legitimately be taken into considerationfor construction of
the provisions of the Act or the Constitution. In that viewof the matter, it is
necessary to look into the Constituent Assembly debateswhich led to enacting
Articles 29 and 30 of the Constitution.

209. The genesis of the provisions of Articles 29 and 30 needs to be lookedinto in
their two historical stages to focus them in their true perspective. Thefirst stage
relates to pre-partition deliberations in the Committees andConstituent Assembly
and the second stage after the partition of the country.On 27th of February, 1947,
several Committees were formed for the purposeof drafting Constitution of India
and on the same day, the AdvisoryCommittee appointed a Sub-Committee on
minorities with a view to submitits report with regard to the rights of the minorities.
Before the FundamentalRights Sub-Committee, Shri K.M. Munshi - one of its
members wantedcertain rights for minorities being incorporated in the fundamental
rights.He was advised by the Fundamental Rights Committee that the said
reportregarding rights of minorities may be placed before the Minority
Sub-Committee. On April 16, 1947, Shri K.M. Munshi circulated a letter to
themembers of the Sub-Committee on minorities recommending that
certainfundamental rights of minorities be incorporated in the Constitution.
Therecommendations contained in the said letter run as under:

"1. All citizens are entitled to the use of their mother tongue and thescript thereof
and to adopt, study or use any other language and script ofhis choice.

2. Citizens belonging to national minorities in a State whether basedon religion or
language have equal rights with other citizens in forming,controlling and
administering at their own expense, charitable, religiousand social institutions,
schools and other educational establishment withthe free use of their language and
practice of their religion.

(emphasis supplied)



3. Religious instruction shall not be compulsory for a member of a community which
does not profess such religion.

4. It shall be the duty of every unit to provide in the public educational system in
towns and districts in which a considerable proportion of citizens of other than the
language of the unit are residents, adequate facilities for ensuring that in the
primary schools the instruction shall be given to the children of such citizens
through the medium of their own language.

Nothing in this clause shall be deemed to prevent the unit from making the teaching
of the national language in the variant and script of the choice of the pupil
obligatory in the schools.

5. No legislation providing state aid for schools shall discriminate against schools
under the management of minorities whether based on religion or language.

6. (a) Notwithstanding any custom or usage or prescription, all Hindus without any
distinction of caste or denomination shall have the right of access to and worship in
all public Hindu temples, choultries, dharmasalas, bathing ghats, and other religious
places.

(b) Rules of personal purity and conducted prescribed for admission to and worship
in these religious places shall in no way discriminate against or impose any disability
on any person on the ground that he belongs to impure or inferior caste or menial
class.

210. One of the reasons for recommendation of the aforesaid rights was thePolish
Treaty forming part of Poland"s Constitution which was a reaction toan attempt in
Europe and elsewhere to prevent minorities from using orstudying their own
language. The aforesaid recommendations were thenplaced before the Minority
Sub-Committee. The Minority Sub-Committeesubmitted its report amongst other
subjects on cultural, educational andfundamental rights of minorities which may be
incorporated at theappropriate places in the Constitution of India. The
recommendations of thesaid Sub-Committee were these:

(i) All citizens are entitled to use their mother tongue and the scrip thereof, and to
adopt, study or use any other language and script of their choice;

(i) Minorities in every unit shall be adequately protected in respect of their language
and culture, and no government may enact any laws or regulations that may act
oppressively or prejudicially in this respect;

(iii) No minority whether of religion, community or language shall be deprived of its
rights or discriminated against in regard to the admission into State educational
institutions, nor shall any religious instruction be compulsorily imposed on them;

(iv) All minorities whether of religion, community or language shall be free in any
unit to establish and administer educational institutions of their choice and they



shall be entitled to State aid in the same manner and measure as is given to similar
State-aided institutions;

(v) Notwithstanding any custom, law, decree or usage, presumption or terms of
dedication, no Hindu on grounds of caste, birth or denomination shall be precluded
from entering in educational institutions dedicated or intended for the use of the
Hindu community or any section thereof;

(vi) No disqualification shall arise on account of sex in respect of public serve or
professions or admission to educational institutions save and except that this shall
not prevent the establishment of separate educational institutions for boys and
girls."

211. Initially, Shri G.B. Pant was of the view that these minority rightsshould be
made to form part of unjusticiable Directive Principles, but onintervention of Shri
K.M. Munshi those minority rights were included in thefundamental rights chapter.
On 22"d April, 1947, the report of Minority Sub-Committeewas placed before the
Advisory Committee. The AdvisoryCommittee, inter alia, recommended that Clause
16 which corresponds toArticle 28 of the Constitution should be re-drafted as
follows:

"All persons are equally entitled to freedom of conscience and the right freely to
profess, practise and propagate religion subject order, morality or health, and to the
other provisions of this chapter."

212. The Advisory Committee then considered the recommendations of
theSub-Committee and it was resolved to insert the following clauses amongthe
justiciable fundamental rights:

"(1) Minorities in every unit shall be protected in respect of their language script and
culture, and no laws or regulations may be enacted that may operate oppressively
or prejudicially in this respect;

(2) No minority whether based on religion, community or language shall be
discriminated against in regard to the admission into State educational institutions,
nor shall any religious instruction be compulsorily imposed on them;

(3)(@) All minorities whether based on religion, community or language shall be free
in any unit to establish and administer educational institutions of then choice;

(b) The State shall not while providing State aid to schools discriminate against
schools under the management of minorities whether based on religion, community
or language."

This became Clause 18.

213. The recommendations of the Advisory Committee were then placed before the
Constituent Assembly which met on 15t May, 1947. When Clause 18 was moved by



Shri Sardar Vallabhabhai Patel for adoption by the House, several members were of
the view that Clause 18 may be referred back to the Advisory Committee for
reconsideration in the light of discussion that took place on that day. However, Shri
K.M. Munshi--another member of the Constituent Assembly suggested that only
Sub-clause (2) of Clause 18 be referred back to the Advisory Committee for
reconsideration. Ultimately, the amendment moved by Shri K.M. Munshi was
adopted and Sub-clause (2) of Clause 18 was referred back to the Advisory
Committee for reconsideration. Thereafter Clause 18(1) and Clause 18(3) were
accepted without any amendment.

214. The Advisory Committee re-considered Clause 18(2) and recommended that
Clause 18(2) be retained after deleting the words "nor shall any religious instruction
be compulsorily imposed on them" as the said provision was already covered by
Clause 16. Thus, Sub-clause (2) was placed before the House on 30th August, 1947
for being adopted along with the recommendation of the Advisory Committee.
When the matter was taken up Mrs. Purnima Banerji proposed the following
amendments that after the word "State" the words "and State-aided" be inserted.
While proposing the said amendment, Mrs. Banerji stated thus:

"The purpose of the amendment is that no minority, whether based on community
or religion shall be discriminated against in regard to the admission into State-aided
and State educational institutions. Many of the provinces, e.g. U.P., have passed
resolutions laying down that no educational institution will forbid the entry of any
members of any community merely on the ground that they happened to belong to
a particular community--even if that institution is maintained by a donorwho has
specified that that institution should only cater for members of hisparticular
community. If that institution seeks State aid, it must allowmembers of other
communities to enter into it. In the olden days, in theAnglo-Indian schools (it was
laid down that though those schools wouldbe given to Indians. In the latest report
adopted by this House it is laiddown at 40 per cent. I suggest Sir, that if this clause is
included withoutthe amendment in the Fundamental Rights, it will be a step
backward andmany provinces who have taken a step forward will have to retrace
theirsteps. We have many institutions conducted by very philanthropic people,who
have left large sums of money at their disposal. While we welcomesuch donations,
when a principle has been laid down that, if any institutionreceives State aid, it
cannot discriminate or refuse admission to membersof other communities, then it
should be follow. We know, Sir, that many aProvince has got provincial feelings. If
this provision is included as afundamental right, I suggest it will be highly
detrimental. The HonourableMover has not told us what was the reason why he
specifically excludedState-aided institutions from this clause. If he had explained it,
probablythe House would have been convinced. I hop that all the educationistand

other members of this House will support my amendment."”
(emphasis supplied)



215. The amendment proposed by Mrs. Banerji was supported by PanditHirday Nath
Kunzra and other members. However, on intervention of ShriVallabhbhai Patel, the
following Clause 18(2) as proposed by the AdvisoryCommittee was adopted:

"18(2). No minority whether based on religion, community or language shall be
discriminated against in regard to the admission into state educational institutions."

216. After Clause 18(2) was adopted by the Constituent Assembly, thesame was
referred to the Constitution Drafting Committee of which Dr. B.R.Ambedkar was the
Chairman. The Drafting Committee while draftingClause 18 deleted the word
"minority" from Clause 18(1) and the same was substituted by the words "any
section of the citizens". However, rest of theclause as adopted by the Constituent
Assembly was retained. Clause 18(1),(2) and (3) (a) & (b) were transposed in Article
23 of the Draft Constitutionof India. Article 23 of the Draft Constitution of India runs
as under:

Cultural and Educational Rights

"23. (1) Any section of the citizens residing in the territory of India or any part
thereof having a distinct language, script and culture of its own shall have the right
to conserve the same.

(2) No minority whether based on religion, community or language shall be
discriminated against in regard to the admission of any person belonging to such
minority into any educational institution maintained by the State.

(3) (a) All minorities whether based on religion, community or language shall have
the right to establish and administer educational institutions of their choice.

(b) The State shall not, in granting aid to educational institutions, discriminate
against any educational institution on the ground that it is under the management
of a minority, whether based on religion community or language."

217. On 8.12.1948, the aforesaid draft Article 23 was placed before theConstituent
Assembly. When draft Article 23 was taken up for debate, ShriM. Ananthasayanam
Ayyangar stated that for the words "no minority"occurring in Clause 2 of draft
Article 23, the words "no citizen or minority"be substituted. He stated thus:

"I want that all citizens should have the right to enter any public educational
institution. This ought not to be confined to minorities. That is the object with which
I have moved this amendment."

218. It is at that stage, Shri Thakur Dass Bhargava moved amendment No0.26 to
amendment No. 687. According to him, for amendment No. 687 of theList of
amendment, the following be substituted:

"No citizen shall be denied admission into any educational institution maintained by
the State or receiving aid out of State funds on grounds only of religion race, caste,



language or any of them."
219. He further stated thus:

"Sir, I find there are three points of difference between this amendmentand the
provisions of the section which it seeks to amend. The first is toput in the words "no
citizen" for the words "no minority". Secondly thatnot only the institutions which are
maintained by the State will be includedin it, but also such institutions as are
receiving aid out of state funds.Thirdly, we have, instead of the words "religion,
community oflanguage", the words, "religion, race, caste, language or any of them."

Now, Sir, it so happens that the words "no minority" seek to differentiatethe
minority from the majority, whereas you would be pleased to see thatin the Chapter
the words of the heading are "cultural and educationalrights”, so that the minority
rights as such should not find any place underthis Section. Now if we read Clause (2)
it would appear as if the minorityhad been given certain definite rights in this
clause, whereas the nationalinterest requires that no majority also should be
discriminated again inthis matter. Unfortunately, there is in some matters a
tendency that theminorities as such posses and are given certain special rights
which aredenied to the majority. It was the habit of our English masters that
theywanted to create discriminations of this sort between the minority and
themajority. Sometimes the minority said they were discriminated againstand on
the other occasions the majority felt the same thing. The amendmentbrings the
majority and the minority on an equal status.

In educational matters, I cannot understand, from the national pointof view, how
any discrimination can be justified in favour of a minority or amajority. therefore,
what this amendment seeks to do is that the majorityand the minority are brought
on the same level. There will be nodiscrimination between any member of the
minority or majority in so far asadmission to educational institutions are concerned.
So I should say thatthis is a charter of the liberties for the student-world of the
minority and themajority communities equally.

Now, Sir, the word "community" is sought to be removed fromthis provision
because "community" has no meaning. If it is a fact that theexistence of a
community is determined by some common characteristicand all communities are
covered by the words religion or language, then"community" as such has no basis.
So the word "community" ismeaningless and the words substituted are "race or
caste". So thisprovision is so broadened that on the score of caste, race, language
orreligion no discrimination can be allowed.

My submission is that considering the matter from all thestandpoints, this
amendment is one which should be accepted unanimouslyby this House."

220. After Dr. B.R. Ambedkar gave clarification as to why the words "nominority"
were deleted and its place "no section of the citizen" weresubstituted in Clause (1) of



Draft Article 23. Amendment as proposed byShri Thakur Dass Bhargava was put to
motion and the same was adopted.Thus the word "minority" was deleted and the
same was substituted by theword "citizen" and for the words "religion, community
or language", thewords "religion, race, caste, language or any of them were
substituted.Thus, Article 23 was split into two Articles-Article 23 containing Clause
(1)and Clause (2) of Article 23 and Sub-clause (a) and (b) of Clause (3) ofArticle 23 was
numbered as Article 23-A. Subsequently Articles 23 and23-A became Articles 29 and
30 respectively. Thus, Article 23, asamended, became part of the Constitution on oth
December, 1948.

221. The deliberations of the Constituent Assembly show that initially ShrikK.M.
Munshi recommended that citizens belonging to national minority inthe State
whether based on religion or language have equal rights with othercitizens in
setting up and administering at their own expense charitable,religious and social
institutions, schools and other educationalestablishments with the free use of their
language and practice of theirreligion for being incorporated in the proposed
Constitution of India. Thiswas with a view that the members of the majority
community who are morein number may not at any point of time take away the
rights of minorities toestablish and administer educational institution of their
choice. It was verymuch clear that there was a clear intention that the rights given to
minoritiesunder Article 30(1) were to be exercised by them if the
institutionestablished is administered at their own cost and expense. It is for
thatreason we find that no educational institution either minority or majority hasany
common law right or fundamental right to receive financial assistancefrom the
government. Non-discriminatory Clause (2) of Article 30 onlyprovides that the State
while giving grant-in-aid to the educationalinstitutions shall not discriminate against
any educational institution on theground that it is under the management of a
minority, whether based onreligion or language. The subsequent deliberations of
the ConstituentAssembly further shows that there was thinking in the minds of the
framersof the Constitution that equality and secularism be given
paramountimportance while enacting Article 30(1). It is evident that
amendmentproposed by Shri Thakur Dass Bhargava which is now Article 29(2) was
aconscious decision taken with due deliberations. The Constituent Assemblywas of
the view that originally Clause (2) of draft Article 23 sought todistinguish the
minority from majority, whereas in the chapter the words are"cultural and
educational rights" and as such the words "minority" ought notto have found place
in that Article. The reason for omission of words inClause (2) of draft Article 23 was
that minorities were earlier given certainrights under that clause where national
interest required that no member ofmajority also should be discriminated against in
educational matters. It alsoshows that by the aforesaid amendment discrimination
between minority andmajority was done away with and the amendment has
brought the minorityand majority in equal footing. The debate also shows what was
originallyproposed either in Clause 18(2) or Article 23(2). The debate further shows



thatthe post partition stage members of the Constituent Assembly intended
tobroaden the scope of Clause (2) of draft Article 23 and never wanted toconfine the
rights only to the minorities. The views of the members of theConstituent Assembly
were that if any institution takes aid from thegovernment for establishing and
administering educational institutions itcannot discriminate while admitting
students on the ground of religion, raceand caste. It may be seen that by accepting
the amendment proposed by ShriThakur Dass Bhargava the scope of Article 29(2)
was broadened inasmuchas the interest of minority - either religious or linguistic
was secured and, therefore, the intention of the framers of the Constitution for
enacting Clause(2) of Article 29(2) was that once a minority institution takes
governmentaid, it becomes subject to Clause (2) of Article 29.

222. It was then urged that if the intention of the framers of theConstitution was to
make Article 30(1) subject to Article 29(2), theappropriate place where it should have
found place was Article 30(1) itselfrather than in Article 29 and, therefore, Article
29(2) cannot be treated as anexception to Article 30(1). There is no merit in the
contention. It is earliernoticed that Clause (18) when was placed before the
Constituent Assemblycontained the provisions of Article 29(1)(2) and 30(1)(2) and all
werenumbered as Clause 18(1) (2) (3)(a) (b). Again when Clause (18) wastransposed
in draft Article 23, Article 29(1)(2) and Article 30(1)(2)--bothwere together in draft
Article 23. Shri Thakur Dass Bhargava''s amendmentwhich was accepted was in
relation to Clause (2) of Article 23 whichultimately has become Article 29(2). It is for
that reason Article 29(2) findsplace in Article 29.

223. It was also urged that if the framers of the Constitution intended tocarve out a
exception to Article 30(1), they could have used the words"subject to the provisions
contained in Article 29(2)" in the beginning ofArticle 30(1) or could have used the
expression "notwithstanding" in thebeginning of Article 29(2) and in absence of such
words it cannot be heldthat Article 29(2) is an exception to Article 30(1). Reference in
this regardwas made to Articles 25 and 26 which contained qualifying words. In
fact,the structural argument was based on the absence of qualifying words eitherin
Article 29(2) or 30(1). This argument based on structure of Articles 29(2)and 30(1)
has no merit. In fact, it overlooks that the intention of the framersof the Constitution
was to confer rights consistent with the other members ofsociety and to promote
rather than imperil national interest. it may be notedthat there is a difference in the
language of Articles 25 and 26. Thequalifying words of Article 25 are "subject to
public order, morality andhealth and to the other provisions of this part". The
opening words ofArticle 26 are "subject to public order, morality and health". The
absence ofwords "to the other provisions of this part" as occurring in Article 25
inArticle 26 does not mean that Article 26 is over and above other rights conferredin
Part-III of the Constitution. In 283275 and 281297, it has been held that Article 26 is
subject to Article 25 irrespective ofthe fact that the words "subject to other
provisions of this part" occurring inArticle 25 is absent in Article 26. For these
reasons, it must be held thateven if there are no qualifying expression "subject to



other provisions ofthis part" and "notwithstanding anything" either in Article 30(1)
or Article29(2), Article 30(1) is subject to Article 29(2) of the Constitution.

224, There is another factor which shows that Article 30(1) is subject toArticle 29(2).
If Article 29(2) is meant for the benefit of minority, there wasno sense in using the
word "caste" in Article 29(2). The word "caste" isunheard of in religious minority
communities and, therefore, Article 29(2)was never intended by the framers of the
Constitution to confer anyexclusive rights to the minorities.

225. Although Article 30(1) strictly may not be subject to reasonablerestrictions, it
cannot be disputed that Article 30(1) is subject to Article28(3) and also general laws
and the laws made in the interests of nationalsecurity, public order, morality and the
like governing such institutions willhave to be necessarily read into Article 30(1). In
that view of the matter thedecision by this Court in Rev. Sidhajbhai (supra) that
under Article 30(1)fundamental right conferred on minorities is in terms absolute is
not borneout of that Article. It, therefore, cannot be held that the fundamental
rightguaranteed under Article 30(1) is absolute in terms. Thus, looking into
theprecedents, historical fact and Constituent Assembly debates and
alsointerpreting Articles 29(2) and 30(1) contextually and textually, the
irrestibleconclusion is that Article 30(1) is subject to Article 29(2) of theConstitution.

226. The question then arises for what purpose the celebrated Article 30(1)has been
incorporated in the Constitution if the linguistic or religiousminorities who establish
educational institutions cannot admit their ownstudents or are precluded from
admitting members of their own communitiesin their own institution. It is urged
that the rights under Article 30(1)conferred on the minorities was in return to
minorities for giving up demandfor separate electorate system in the country. It is
also urged that anassurance was given to the minorities that they would have a
fundamentalright to establish and administer educational institution of their choice
and incase the minority cannot admit their own students or members of their
owncommunity it would be breach of the assurance given to the minorities.There is
no denial of the fact that in a democracy the rights and interest ofminorities have to
be protected. In the year 1919, President Wilson statedthat nothing is more likely to
disturb the peace of the world than thetreatment which might in certain
circumstances be meted out to minorities.Lord Acton emphasized that the most
certain test by which we judgewhether a country is really free is the amount of
security enjoyed byminorities. It is also not disputed that in the field of international
law inrespect of minorities it is an accepted view that the minorities on account
oftheir non dominance are in a vulnerable position in the society and inaddition to
the guarantee of non-discrimination available to all the citizens,require special and
preferential treatment in their own institutions. The Sub-Committee in its report to

the Commission on Human Rights reported thus:
"Protection of minorities is the protection of non-dominant groups, which,while
wishing in general for equality of treatment with the minority, wishfor a measure of



differential treatment in order to preserve basiccharacteristics which they possess
and which distinguish them from themajority of the population. The protection
applied equally to individualsbelonging to such groups and wishing the same
protection. It follows thatdifferential treatment of such groups or of individuals
belonging to suchgroups is justified when it is exercised in the interest of their
contentmentand the welfare of the community as a whole."

(cited in 279299 .)

227. The aforesaid report was accepted by the Permanent Court ofInternational
Justice in a case relating to minority school in Albania whicharose out of the fact that
Albania signed a Declaration relating to the positionof minorities in the State. Article
4 of the Declaration provided that allAlbanian nationals shall be equal before the law
and shall enjoy the samecivil and political rights without distinction as the race,
language or religion.Article 5 further provided that all Albanian nationals who
belong to racial,religious or linguistic minorities will enjoy the same treatment and
securityin law and in fact as other Albanian nationals. In particular they shall havean
equal right to maintain, manage and control at their own expense or toestablish in
the future charitable, religious and social institutions, schoolsand other educational
establishments with the right to use their ownlanguage and to exercise their
religion freely therein. Subsequently, theAlbanian Constitution was amended and a
provision was made forcompulsory primary education for the Albanian nationals in
State schoolsand all private schools were to be closed. The question arose before
thePermanent Court of International Justice as to whether AlbanianGovernment was
right to abolish the private schools run by the Albanianminorities. The Court was of
the view that the object of Declaration was toensure that nationals belonging to the
racial, religious or linguistic minoritiesshall be placed in every respect on a footing of
perfect equality with othernationals of the State. The second was to ensure for the
minority elementssuitable means for the preservation of their racial peculiarities,
theirtraditions and their national characteristics. These two requirements
wereindeed closely interlocked, for there would be no true equality between
amajority and a minority if the latter were deprived of its own institutions andwere
consequently compelled to renounce that which constitutes the veryessence of its
being a minority. The Court was of the further view that"there must be equality in
fact as well as ostensible legal equality in thesense of the absence of discrimination
in the words of the law. Equality inlaw precludes discrimination of any kind; whereas
equality in fact mayinvolve the necessity of different treatment in order to attain a
result whichestablishes an equilibrium between different situations." 279299 (per

Khanna, Mathew, ]J.)
228. Article 27 of the International Covenant on civil and Political Rights1966 (CCPR)

guarantee minority rights in the following terms:

"In those States in which ethnic, religious or linguistic minorities existpersons
belonging to such minorities shall not be denied the right, incommunity with the



other members of their group, to enjoy their ownculture to profess and practice
their own religions or to use their ownlanguage."

229. Prof. Francesco Capotorti in his celebrated study on the Rights of Persons
Belonging to Ethnic, Religious or Linguistic Minorities stated as follows:

"Article 27 of the Covenant must, therefore, be placed in its propercontext. To
enable the objectives of this article to be achieved, it isessential that States should
adopt legislative and administrative measures.It is hard to imagine how the culture
and language of a group can beconserved without, for example, a special
adaptation of the educationalsystem of the country. The right accorded to members
of minoritieswould quite obviously be purely theoretical unless adequate
culturalinstitutions were established. This applies equally in the linguistic field,and
even where the religion of a minority is concerned a purely passiveattitude on the
part of the State would not answer the purposes of Article27. However, whatever
the country, groups with sufficient resources tocarry out tasks of this magnitude are
rare, if not non-existent. Only theeffective exercise of the rights set forth in Article
27 can guaranteeobservance of the principle of the real, and not only formal,
equality ofpersons belonging to minority groups. The implementation of these
rightscalls for active and sustained intervention by States. A passive attitude onthe
part of the latter would render such rights inoperative."

230. The Human Rights Committee functioning under the OptionalProtocol of ICCPR
in its General Comment adopted by the Committee onoeth April, 1994 stated thus:

"The Committee points out that Article 27 establishes andrecognizes a right, which is
conferred on individuals belongingto minority groups and which is distinct from,
and additional to,all the other rights which, as individuals in common witheveryone
else, they are already entitled to enjoy under theCovenant."

231. From the aforesaid report it is clear that in certain circumstances
rightsconferred to minority groups are distinct from and additional to, all the
otherrights which as an individuals are entitled to enjoy under the covenant.
Thepolitical thinkers have recognized the importance of minority rights as wellas for
ensuring such rights. According to them the rights conferred onlinguistic or
religious minorities are not in the nature of privilege orconcession, but heir
entitlement flows from the doctrine of equality, whichis the real de facto equality.
Equality in law precludes discrimination of anykind, whereas equality in fact may
involve the necessity of differenttreatment in order to attain a result which
establishes equilibrium betweendifferent situations. Where there is a plurality in a
society, the object of lawshould be not to split the minority group which makes up
the society, but tofind out political social and legal means of preventing them from
fallingapart and so destroying the society of which they are members. The
attemptshould be made to assimilate the minorities with majority. It is a matter
ofcommon knowledge that in some of the democratic countries where



minorityrights were not protected, those democracies acquired status of theocratic
States.

232. In India, the framers of the Constitution of India with a view to instilla sense of
confidence and security in the mind of minority have conferredrights to them under
the Constitution. One of such rights is embodied inArticle 30 of the Constitution.
Under Article 30 the minorities either linguistic orreligious have right to establish
and administer educational institutions oftheir choice. However, under the
Constitution every citizen is equal beforelaw, either he may belong to minority
group or minority community. Butright conferred on minority under Article 30(1)
would serve no purposewhen they cannot admit students of their own community
in their owninstitutions. In order to make Article 30(1) workable and meaningful,
suchrights must be interpreted in the manner in which they serve the minoritiesas
well as the mandate contained in Article 29(2). Thus, where minoritiesare found to
have established and administering their own educationalinstitutions, the doctrine
of the real de facto equality has to be applied. Thedoctrine of the real de facto
equality envisages giving a preferentialtreatment to members of minorities in the
matter of admission in their owninstitutions. On application of doctrine of the real
de facto equality in such asituation not only Article 30(1) would be workable and
meaningful, but it wouldalso serve the mandate contained in Article 29(2). Thus,
while maintaining therule of non-discrimination envisaged by Article 29(2), the
minorities shouldhave also right to give preference to the students of their own
community inthe matter of admission in their own institution. Otherwise, there
would beno meaningful purpose of Article 30(1) in the Constitution. True, receipt
ofState aid makes it obligatory for educational institution to keepthe institution
open to non-minority students without discrimination on thespecified grounds. But,
to hold that the receipt of State aid completelydisentitles the management of
minority educational institutions fromadmitting students of their community to any
extent will be to denude theessence of Article 30 of the Constitution. It is, therefore,
necessary thatminority be given preferential rights to admit students of their
owncommunity in their own institutions in a reasonable measure otherwise

therewould be no meaningful purpose of Article 30 in the Constitution.
233. Article 337 of the Constitution provides that grants or government aidhas to be

given to the Anglo-Indian Institution provided they admit 40% ofmembers from
other community. Taking the clue from Article 337 andspirit behind Article 30(1) it
appears appropriate that minority educationalinstitutions be given preferential
rights in the matter of admission of childrenof their community in their own
institutions while admitting students of non-minoritieswhich, advisedly, may be upto
50% based on inter se merits ofsuch students. However, it would be subject to
assessment of the actualrequirement of the minorities the types of the institutions
and the course ofeducation for which admission is being sought for and other
relevant factors.



234. Before concluding the matter, it is necessary to deal with few moreaspects
which relate to the regulatory measures taken by the governmentwith regard to
government aided minority institution. In that connection,the State must see that
regulatory measures of control of such institutionsshould be minimum and there
should not be interference in the internal orday-to-day working of the management.
However, the State would bejustified in enforcing the standard of education in such
institutions. In caseof minority professional institutions, it can also be stipulated that
passing ofcommon entrance test held by the State agency is necessary to
seekadmission. It is for the reason that the products of such professionalinstitutions
are not only going to serve the minorities but also to majoritycommunity. So far as
the redressal of grievances of staff and teachers ofminority institutions are
concerned, a mechanism has to be evolved. Pastexperience shows that setting up a
Tribunal for particular class of employeesis neither expedient nor conducive to the
interest of such employee. In thatview of the matter each District Judge which
includes the Addl. Districtjudge of the respective district be designated as Tribunal
for redressal ofthe grievances of the employee and staff of such institutions.

235. Another question that arises in this connection as to on what groundsthe staff
and teachers, if aggrieved, can challenge the arbitrary decisions ofthe management.
One of the learned senior counsel suggested that suchdecisions be tested on the
grounds available under the labour laws.However, seeing the nature of the minority
institutions the grounds availableunder labour laws are too wide and it would be
appropriate if adversedecisions of the Management are tested on grounds of
breach of principlesof natural justice and fair play or any regulation made in that
respect.

236. Subject to what have been stated above, I concur with the judgment ofHon"ble
the Chief Justice.

Syed Shah Mohammed Quadri, J.

237. 1 have perused the majority judgment prepared byHon"ble the Chief Justice,
the concurring opinion of mylearned brother, Khare, J. and the dissenting
opinionsgiven by our learned sister Ruma Pal, J. and learnedbrother S.N. Variava, J.

238. Though the questions referred to and re-framed areeleven, the Bench deemed
it fit not to answer four ofthem. On the contentions advanced by the learnedcounsel
who argued these cases in regard to theremaining seven questions, the learned
Chief Justicehas formulated the following five issues whichencompass the entire
field:

1. IS THERE A FUNDAMENTAL RIGHT TO SET UP EDUCATIONALINSTITUTIONS AND IF
SO, UNDER WHICH PROVISION?

2. DOES UNNIKRISHNAN"S CASE REQUIRE RE-CONSIDERATION?



3. IN CASE OF PRIVATE INSTITUTIONS (UNAIDED ANDAIDED), CAN THERE BE
GOVERNMENT REGULATIONS AND,IF SO, TO WHAT EXTENT?

4. IN ORDER, TO DETERMINE THE EXISTENCE OF A RELIGIOUSOR LINGUISTIC
MINORITY IN RELATION TO ARTICLE 30,WHAT IS TO BE THE UNIT, THE STATE OR
THE COUNTRYAS A WHOLE?

5. TO WHAT EXTENT CAN THE RIGHTS OF AIDED PRIVATEMINORITY INSTITUTIONS
TO ADMINISTER BE REGULATED?

239. Before I advert to these issues, it would beappropriate to record that there was
unanimity amongthe learned counsel appearing for the parties,institutions, States
and the learned Solicitor Generalappearing for the Union of India on two aspects;
thefirst is that all the citizens have the right toestablish educational institutions
under Article19(1)(g) and Article 26 of the Constitution and thesecond is that the
judgment of the Constitution Benchof this Court in 273875 requires
re-consideration, though there was some debate with regardto the aspects which
require re-consideration.

1. IS THERE A FUNDAMENTAL RIGHT TO SET UP EDUCATIONALINSTITUTIONS AND IF
SO, UNDER WHICH PROVISION?

240. On this issue I respectfully agree with the viewexpressed by Hon"ble the Chief
Justice speaking for themajority.

241. Part III of the Constitution which embodiesfundamental rights does not specify
such a right vis-a-visall citizens as such. However, we shall refer toArticles 19, 26 and
30 having a bearing on this issue.

242. Article 19 of the Constitution, insofar as it isrelevant for the present discussion,
is as under:

"19. Protection of certain rights regardingfreedom of speech, etc. - (1) All
citizensshall have the right -

(a) to (f) xxx XXX XXX
(g) to practise any profession, or to carryon any occupation, trade or business.
(2) to (5) xxx XXX XXX

(6) Nothing in Sub-clause (g) of the saidclause shall affect the operation of
anyexisting law insofar as it imposes, orprevent the State from making any
lawimposing, in the interests of the generalpublic, reasonable restrictions on
theexercise of the right conferred by the saidsub-clause, and, in particular, nothing
inthe said sub-clause shall affect theoperation of any existing law insofar as itrelates
to, or prevent the State from makingany law relating to,--



(i) the professional or technicalqualifications necessary for practisingany profession
or carrying on anyoccupation, trade or business, or

(ii) the carrying on by the State, or by aCorporation owned or controlled by theState,
of any trade, business, industryor service, whether to the exclusion,complete or
partial, of citizens orotherwise."

243. Article 19 confers on all citizens rights specified inSub-clauses (a) to (g). The
fundamental rightsenshrined in Sub-clause (g) of Clause (1) of Article 190of the
Constitution are to practise any profession, orto carry on any occupation, trade or
business. We areconcerned here with the right to establish educationalinstitution to
impart education at different levels,primary, secondary, higher, technical,
professional,etc. Education is essentially a charitable object andimparting education
is, in my view, a kind of serviceto the community, therefore, it cannot be brought
under"trade or business" nor can it fall under "profession".Nevertheless, having
regard to the width of the meaningof the terms "occupation" elucidated in the
judgment ofHon"ble the Chief Justice, the service which a citizendesires to render by
establishing educationalinstitutions can be read in "occupation". This right,like other
rights enumerated in Sub-clause (g), iscontrolled by Clause (6) of Article 19. The
mandate ofClause (6) is that nothing is Sub-clause (g) shallaffect the operation of
any existing law, insofar itimposes or prevent the State from making any
lawimposing, in the interests of general public,reasonable restrictions on the
exercise of rightconferred by the said sub-clause and, in particular,nothing in the
said sub-clause shall affect theoperation of any existing law insofar as it relates toor
prevent the State from making nay law relating to:(i) the professional or technical
qualificationsnecessary for practising any profession or carrying onany occupation,
trade or business; or (ii) the carryingon by the State, or by a Corporation owned
orcontrolled by the State, of any trade, business,industry or service, whether to the
exclusion, completeor partial, of citizens or otherwise. therefore, itmay be concluded
that the right of a citizen to runeducational institutions can be read into
"occupation"falling in Sub-clause (g) of Clause (1) of Article 19which would be subject

to the discipline of Clause (6)thereof.
244. Every religious denomination or a section thereofis conferred the right, inter

alia, to establish andmaintain institution for religious and charitablepurpose,
incorporated in Clause (a) of Article 26,which reads thus:

"26. Freedom to manage religious affairs -Subject to public order, morality and
health,every religious denomination or any sectionthereof shall have the right--

(a) to establish and maintain institutionsfor religious and charitable purposes;

(b) to (d) xxx XXX XXX

245. The right under Clause (a) is a group right and isavailable to every religious
denomination or anysection thereof, be it of majority or any sectionthereof. It is



evident from the opening words ofArticle 26 that this right is subject to publicorder,
morality and health.

246. The Constitution protects the cultural andeducational rights of such minorities
as arespecified in Articles 29 and 30.

247. Article 29 deals with the protection ofinterests of minorities. If affords
protection tominorities who have a distinct language, script orculture of their own
and declares that they shallhave the right to conserve the same provided theyform a
section of citizens residing in theterritory of India. Sub-clause (1) of Section 29is in
the following terms:

"29. Protection of interests ofminorities - (1) Any section of thecitizens residing in the
territory ofIndia or any part thereof having adistinct language, script or culture ofits
own shall have the right to conservethe same."

248. We shall advert to Clause (2) of Article 29separately;

249. Article 30 of the Constitution confers aspecial right on the minorities to
establish andadminister educational institutions. For thepurposes of this Article,
religious or linguisticminorities alone are recognized for conferringrights under
Article 30. Article 30 reads asunder:

"30. Right of minorities to establish andadminister educational institutions -(1) All
minorities, whether based onreligion or language, shall have theright to establish
and administereducational institutions of theirchoice.

(1A) In making any law providing for thecompulsory acquisition of any propertyof an
educational institutionestablished and administered by aminority, referred to in
Clause (1), theState shall ensure that the amount fixedby or determined under such
law for theacquisition of such property is such aswould not restrict or abrogate the
rightguaranteed under that clause.

(2) The State shall not, in granting aidto educational institutions,discriminate against
any educationalinstitution on the ground that it isunder the management of a
minority,whether based on religion or language."

250. Clause (1) of Article 30 provides that allminorities, whether based on religion on
language,shall have the right (i) to establish and (iiladminister educational
institutions of theirchoice. The amplitude of the right is couched invery wide
language. It is also a group right butany individual belonging to minorities,
linguisticor religious, may exercise this right for thebenefit of his own group. It is
significant tonote that the right conferred under Article 30 isnot subjected to any
limitations. The Articlespeaks of "their choice". The right to establishand administer
educational institutions is of thechoice of the minorities. The expression"institutions
of their choice" means institutionsfor the benefit of the minorities; the word"choice"
encompasses both of the students as wellas of the type of education to be imparted



in sucheducational institutions.

251. It has been settled by a catena of decisionsof this Court 281270 ; 267347 ,
279299 and 274152 that Article 30 of the Constitutionconferred special rights on the
minorities(linguistic or religious). The word "minority" isnot defined in the
Constitution but literally itmeans "a non-dominant" group. It is a relativeterm and is
referred to, to represent the smallerof two members, sections or group
called"majority". In that sense, there may be politicalminority, religious minority,
linguistic minority,etc.

252. The other clauses of this Article will bediscussed separately.

253. With these few comments, I am in respectfulagreement with the majority
judgment on issueNo. 1.

2. DOES UNNIKRISHNAN"S CASE REQUIRE RE-CONSIDERATION?

3. IN CASE OF PRIVATE INSTITUTION (UNAIDED ANDAIDED) CAN THERE BE
GOVERNMENT REGULATIONSAND, IS SO, TO WHAT EXTENT?

4. IN ORDER TO DETERMINE THE EXISTENCE OF ARELIGIOUS OR LINGUISTIC
MINORITY IN RELATIONTO ARTICLE 30, WHAT IS TO BE THE UNIT, THESTATE OR THE
COUNTRY AS A WHOLE?

On these issues, I respectfully agree with thereasoning and conclusion of the
majority.

5. TO WHAT EXTENT CAN THE RIGHTS OF AIDEDPRIVATE MINORITY INSTITUTIONS
TO ADMINISTERBE REGULATED?

254, In regard to this issue and particularly on theinterpretation of Article 29(2)
vis-a-vis, clauses(1) and (2) of Article 30 and the conclusionrecorded by the majority,
I have somereservations. I could not persuade myself to agreewith the majority
judgment as well as the opinionsof my learned brethren Khare, ). and more so
withthe dissenting opinion of Variava, J. with whichAshok Bhan, J. agreed. On this
aspect, I agreewith the reasoning and conclusion of our learnedsister Ruma Pal, J. I
would give my reasons forthis conclusion later.

255. In the result I am in respectful agreementwith the answer recorded in the
majority judgmenton question Nos. 1, 2, 3(a), 3(b) and 4 except tothe extent of
reasoning and interpretation ofArticles 29(2) and 30(1) on which the answer isbased.
I agree, with respect, with answers toquestions 3(a), 5(c), 6(a), 6(b) and 7. In regardto
qguestion No. 8, reconsideration of the judgmentof the Constitution Bench of this
Court inSt. Stephen"s College (supra) which relates toaided minority institutions, I
agree with theanswer recorded in the majority judgment, exceptto the extent of
interplay between Article 29(2)and 30(1) and giving to the authorities power
toprescribe a percentage having regard to the typeof institution and educational
needs ofminorities. I agree also with the answer toquestion No. 9.



256. With regard to answer to question No. 5(b) andthe common answer to question
Nos. 10 and 11, inthe light of the comments made above, I wouldanswer that all the
citizens have a right toestablish and administer educational institutionsunder
Articles 19(1)(g) and 26. The minoritieshave an additional right to establish
andadminister educational institution "of theirchoice" under Article 30(1). The extent
of theserights are, therefore, different. A comparison ofArticles 18, 26 and 30 would
show that whereas theeducational institutions established and run bythe citizens
under Article 19(1)(g) and Article26(a) are subject to the discipline of Articles19(6)
and 26 there are no such limitations inArticle 30 of the Constitution, so in that
theright conferred thereunder is absolute. However,the educational institutions
established by theminorities under Article 30(1) will be subjectonly to the regulatory
measures which should beconsistent with Article 30(1) will be subjectonly to the
reqgulatory measures which should beconsistent with Article 30(1) of the
Constitution.My answer to question 5(b) is that the right ofthe minority institutions
to admit students of theminority, in any, would not be affected in any wayby receipt
of State and, I intend to dilate onthis aspect of the matter in my separate
reasonedopinion later. It is sufficient to state at thisstage that subject to this., I
agree with thecommon answer to question Nos. 10 and 11.

Ruma Pal, J.

257. 1 have had the privilege of reading the opinion of Hon"blethe Chief Justice.
Although I am in broad agreement with most ofthe conclusions arrived at in the
judgment, I have to record myrespectful dissent with the answer to Question 1 and
Question 8in so far as it holds that Article 29(2) is applicable to Article30(1). I
consequently differ with the conclusions as stated inanswer to Questions 4, 5(b) and
11 to the extent mentioned inthis opinion.

258. Re: Question 1

What is the meaning and content of the expression"minorities" in Article 30 of the
Constitution of India?

Article 30 affords protection to minorities in respect of limitedrights, namely, the
setting up and administration of an educationalinstitution. The question of
protection raises three questions : (1)protection to whom? (2) against whom? and (3)
against what? Theword minority means "numerically less". The question then
isnumerically less in relation to the country or the State or someother political or
geographical boundary?

259. The protection under Article 30 is against any measure,legislative or otherwise,
which infringes the right'"s granted underthat article. The right is not claimed in a
vacuum -- it is claimedagainst a particular legislative or executive measure and
thequestion of minority status must be judged in relation to theoffending piece of
legislation or executive order. If the source ofthe infringing action is the State, then
the protection must be givenagainst the State and the status of the individual or



group claimingthe protection must be determined with reference to the
territoriallimits of the State. If however the protection is limited to Stateaction, it will
leave the group which is otherwise a majority for thepurpose of State legislation,
vulnerable to Union legislation whichoperates on a national basis. When the entire
nation is sought tobe affected, surely the question of minority status must
bedetermined with reference to the country as a whole.

260. 281270 ,the contention of the State of Kerala was that in order toconstitute a
minority for the purposes of Articles 29(1) and 30(1),persons must be numerically in
the minority in the particular areaor locality in which educational institution is oris
intended to be constituted. The argument was negatived asbeing held inherently
fallacious (p.1049) and also contrary to thelanguage of Article 350A. However, the
Court expresslyrefrained from finally opining as to whether the existence of
aminority community should in circumstances and for thepurposes of law of that
State be determined on the basis of thepopulation of the whole State or whether it
should be determinedon the State basis only when the validity of a law extending
tothe whole State is in question or whether it should bedetermined on the basis of
the population of a particular localitywhen the law under attack applies only to that
locality. In otherwords the issue was - should the minority status be determinedwith
reference to the source of legislation viz., the Statelegislature or with reference to
the extent of the law"sapplication. Since in that case the Bill in question
wasadmittedly a piece of State legislation and also extended to thewhole of the
State of Kerala it was held that "minority mustbe determined by reference to the
entire population of thatState." (p.1050)

261. In the subsequent decision in DAV College v. State ofPunjab (I) 1971 SCR (Supp)
688 this Court opted for the first principle namely thatthe position of minorities
should be determined in relation tothe source of the legislation in question and it
was clearlysaid:

"Though there was a faint attempt tocanvas the position that religious orlinguistic
minorities should be minoritiesin relation to the entire population of thecountry in
our view they are to bedetermined only in relation to theparticular legislation which
is sought tobe impugned, namely that if it is theState legislature these minorities
haveto be determined in relation to thepopulation of the State."

262. In D.A.V. College v. State of Punjab (II), 1971 SCR (Supp) 677 Punjabi had been
sought to be enforced as the sole medium of instructionand for examinations on
the ground that it was the nationalpolicy of the Government of India to energetically
developIndian languages and literature. The College in question usedHindi as the
medium of instruction and Devnagri as the script.Apart from holding that the State
Legislature was legislativelyincompetent to make Punjabi the sole medium of
instruction,the Court reaffirmed the fact that the College although run bythe Hindu
community which represents the national majority,in Punjab it was a religious
minority with a distinct script and therefore the State could not compel the



petitioner-College toteach in Punjabi or take examinations in that language
withGurmukhi script.

263. But assuming that Parliament had itself prescribed Hindias the compulsory
medium of instruction in all educationalinstitutions throughout the length and
breadth of the country. Ifa minority"s status is to be determined only with respect to
theterritorial limits of a State, non-Hindi speaking persons whoare in a majority in
their own State but in a minority in relationto the rest of the country, would not be
able to impugn thelegislation on the ground that it interferes with their right
topreserve a distinct language and script. On the other hand aparticular institution
run by members of the same group in adifferent State would be able to challenge
the same legislationand claim protection in respect of the same language
andculture.

264. Apart from this incongruity, such an interpretation wouldbe contrary to Article
29(1) which contains within itself anindication of the "unit" as far as minorities are
concerned whenit says that any section of the citizens residing in the territoryof
India or any part thereof having a distinct language, scriptor culture of its own shall
have the right to conserve the same.Merely because persons having a distinct
language, script orculture are resident within the political and geographical limitsof
a State within which they may be in a majority, would nottake them out of the
phrase "section of citizens residing in theterritory of India". It is a legally fortuitous
circumstances thatstates have been created along linguistic lines after theframing
of the Constitution.

265. In my opinion, therefore, the question whether a groupis a minority or not
must be determined in relation to thesource and territorial application of the
particular legislationagainst which protection is claimed and I would
answerquestion 1 accordingly.

266. Re: Question 8

Whether the ratio laid down by this Court in the St.Stephen''s case 274152 is correct
? If no, what order?

267. In 274152 , the Court decided (a) that theminorities right to admit students
under Article 30(1) had to bebalanced with the rights conferred under Article 29(2).
thereforethe State could regulate the admission of students of the
minorityinstitutions so that not more than 50% of the available seats werefilled in by
the children of the minority community and (b) theminority institution could evolve
its own procedure for selectingstudents for admission in the institutions. There can
no be quarrelwith the decision of the court on the second issue. However, as faras
the first principle is concerned, in my view the decision iserroneous and does not
correctly state the law.



268. Article 30(1) of the Constitution provides that "All minorities,whether based on
religion or language, shall have the right toestablish and administer educational
institutions of their choice".Article 29(2) on the other hand says that "no citizen shall
be deniedadmission into any education institution, maintained by the Stateor
receiving aid out of State funds on grounds only of religion,race, caste, language or
any of them."

269. Basically, the question is whether Article 30(1) is subjectto Article 29(2) or is
Article 29(2) subject to Article 30(1). IfArticle 30(1) does not confer the right to admit
students thenof course there is no question of conflict with Article 29(2)which covers
the field of admission into "any educationinstitution". The question, therefore,
assumes that the rightgranted to minorities under Article 30(1) involves the right
toadmit students. Is this assumption valid? The otherassumption on which the
qguestion proceeds is that minorityinstitutions not receiving aid are outside the
arena of thisapparent conflict. therefore the issue should be moreappropriately
framed as:- does the receipt of State aid andconsequent admission of non-minority
students affect therights of minorities to establish and administer
educationalinstitution of their choice? I have sought to answer thequestion on an
interpretation of the provisions of theConstitution so that no provision is rendered
nugatory orredundant 261470 ; Pandit M.S.M. Sharma v. Shri Sri Krishna Sinha ;
1959 Suppl. 1 SCR 806,; on an interpretation of the provisions in thecontext of the
objects which were sought to be achieved bythe framers of the Constitution; and,
finally on a considerationof how this Court has construed these provisions in the
past.

270. Both Articles 29 and 30 are in Part III of the Constitutionwhich deals with
"Fundamental Rights". The fundamentalrights have been grouped and placed under
separateheadings. For the present purposes, it is necessary toconsider the second,
fourth and fifth groups. The otherArticles in the other groups are not relevant. The
secondgroup consists of Articles 14 to 18 which have been clubbedunder "Right to
Equality". Articles 25 to 28 are placed underthe fourth heading "Right to Freedom of
Religion". Articles 29and 30 fall within the fifth heading "Cultural and
EducationalRights".

271. The rights guaranteed under the several parts of Part Illof the Constitution
overlap and provide different facets of theobjects sought to be achieved by the
Constitution. Theseobjectives have been held to contain the basic structure of
theConstitution which cannot be amended in exercise of thepowers under Article
368 of the 289511 . Amongst theseobjectives are those of Equality and Secularism.
According tothose who have argued in favour of a construction by whichArticle 29(2)
prevails order Article 30, Article 29(2) ensures theequal right to education to all
citizens, whereas if Article 30 isgiven predominance it would not be in keeping with
theachievement of this equality and would perpetuate differenceson the basis of
language and more importantly, religion,which would be contrary to the secular



character of theConstitution. Indeed the decision in St. Stephens in holdingthat
Article 29(2) applies to Article 30(1) appears to haveproceeded on similar
considerations. Thus it was said thatunless Article 29(2) applied to Article 30(1) it
may lead to"religious bigotry"; that it would be "inconsistent with thecentral concept
of secularism" and "equality embedded in theConstitution" and that an "educational
institution irrespective ofcommunity to which it belongs is a melting pot in our
nationallife". 274152 ). Although Article 30(1) is not limited to religiousminorities,
having regard to the tenor of the arguments andthe reasoning in St. Stephens in
support of the first principle, Ipropose to consider the argument on "Secularism"
first.

272. Article 30 and Secularism

The word "secular" is commonly understood incontradiction to the word "religious".
The politicalphilosophy of a secular Government has been developed inthe west in
the historical context of the pre-eminence of theestablished church and the exercise
of power by it oversociety and its institutions. With the burgeoning presence
ofdiverse religious groups and the growth of liberal anddemocratic ideas, religious
intolerance and the attendantviolence and persecution of "non-believers" was
replaced by agrowing awareness of the right of the individual to professionof faith,
or non-profession of any faith. The democratic Stategradually replaced and
marginalized the influence of thechurch. But the meaning of the word "secular
State" in itspolitical context can and has assumed different meanings indifferent
countries, depending broadly on historical and socialcircumstances, the political
philosophy and the felt needs of aparticular country. In one country, secularism may
mean anactively negative attitude to all religions and religiousinstitutions; in
another it may mean a strict "wall ofseparation" between the State and religion and
religiousinstitutions. In India the State is secular in that there is noofficial religion,
India is not a theocratic State. However theConstitution does envisage the
involvement of the State inmatters associated with religion and religious
institutions, andeven indeed with the practice, profession and propagation
ofreligion in its most limited and distilled meaning.

273. Although the idea of secularism may have been borrowedin the Indian
Constitution from the west. It has adopted itsown unique brand of secularism based
on its particular historyand exigencies which are far removed in many ways
fromsecularism as it is defined and followed in European countries,the United States
of America and Australia.

274. The First Amendment to the American Constitution is asfollows:

"Congress shall make no law respectingan establishment of religion, orprohibiting
the free exercise thereof."

275. In the words of Jefferson, the clause againstestablishment of religion by law
was intended to erect "a wallof separation between Church and State". "Reynolds



v.United States" (1878) 98 U S 145.

276. The Australian Constitution has adopted the FirstAmendment in Section 116
which is based on that Amendment. Itreads: "The Commonwealth shall not make
any laws forestablishing any religion, or for imposing any religiousobservance, or
for prohibiting the free exercise of any religion,and no religious test shall be
required as a qualification for anyoffice or public trust under the 218823 .

277. Under the Indian Constitution there is no such "wall ofseparation" between the
State and religious institutions. Article16(5) recognises the validity of laws relating to
managementof religious and denominational institutions. Article 28(2)contemplates
the State itself managing educational institutionswherein religious instructions are
to be imparted. And amongthe subjects over which both the Union and the States
havelegislative competence as set out in List No. III of the SeventhSchedule to the
Constitution Entry No. 28 are:

"Charitable and charitable institutions,charitable and religious endowmentsand
religious institutions".

278. Although like other secular Governments, the IndianConstitution in Article 25(1)
provides for freedom of conscience andthe individual's right freely to profess,
practice and propagatereligion, the right is expressly subject to public order,
moralityand health and to the other provisions in Part III of the Constitution.The
involvement of the State with even the individual's right underArticle 25(1) is
exemplified by Article 25(2) by which the State isempowered to make any law.

"a) requlating or restricting any economic,financial, political or other secular
activitywhich may be associated with religiouspractice;

(b) providing for social welfare and reformor the throwing open of Hindu
religiousinstitutions of a public character to allclasses and sections of Hindus.

279. As a result the courts have upheld laws which may regulateor restrict matters
associated with religious practices if suchpractice does not form an integral part of
the particular religion 287874 ; 281327 .

280. Freedom of religious groups or collective religious rights areprovided for under
Article 26 which says that:

"Subject to public order, morality and health,every religious denomination or any
sectionthereof shall have the right-

(a) to establish and maintain institutions forreligious and charitable purposes.
(b) To manage and acquire movable andimmovable property; and
(c) To own and acquire movable and immovable property; and

(d) To administer such property inaccordance with law.



281. The phrase "matters of religion" has been strictlyconstrued so that matters not
falling strictly within that phrasemay be subject to control and regulation by the
State. Thephrase "subject to public order, morality and health" and "inaccordance
with law" also envisages extensive State controlover religious institutions. Article
26(a) allows all persons ofany religious denomination to set up an institution for
acharitable purpose, and undisputedly the advancement ofeducation is a charitable
purpose. Further, the right to practise,profess and propagate religion under Article
25 if read withArticle 26(a) would allow all citizens to exercise such rightsthrough an
educational institution. These rights are not limitedto minorities and are available to
"all persons". therefore, theConstitution does not consider the setting up of
educationalinstitutions by religious denominations or sects to impart the theologyof
that particular denomination as anti-secular. Having regard to thestructure of the
Constitution and its approach to "Secularism", theobservation in St. Stephens noted
earlier is clearly not in keepingwith "Secularism™ as provided under the Indian
Constitution. TheConstitution as it stands does not proceed on the "melting
pot"theory. The Indian Constitution, rather represents a "salad bowl"where there is
homogeneity without an obliteration of identity.

282. The ostensible separation of religion and the State in the field ofthe States
revenue provided by Article 27 (which prohibitscompulsion of an individual to pay
any taxes which are specificallyappropriated for the expenses for promoting or
maintaining anyparticular religious or religious denomination) does not, however,
interms prevent the State from making payment out of the proceeds oftaxes
generally collected towards the promotion or maintenance ofany particular religious
or religious denomination. Indeed, Article290(A) of the Constitution provides for
annual payment to certainDevaswom funds in the following terms. " A sum of
forty-six lakhs andfifty thousand rupees shall be charged on, and paid out of
theConsolidated Fund of the State of Kerala every year to theTravancore Devaswom
fund; and a sum of thirteen lakhs and fiftythousand rupees shall be charged on, and
paid out of theConsolidated Fund of the State of Tamil Nadu every year to
theDevaswom Fund established in that State for the maintenance ofHindu temples
and shrines in the territories transferred to that Stateon the 1st day of November,
1956, from the State of TravancoreCochin." This may be compared with the decision
of the U.S.Supreme Court in Everson v. Board of Education (330 IUS 1)where it was
held that the State could not reimburse transportationcharges of children attending
a Roman Catholic School.

283. Article 28 in fact brings to the fore the nature of the word"secular" used in the
preamble to the Constitution and indicatesclearly that there is no wall of separation
between the State andreligious institutions under the Indian Constitution. No doubt
Article28(1) provides that if the institution is an educational one and it iswholly
maintained by the State funds, religious instruction cannotbe provided in such
institution. However, Article 28(1) does notforbid the setting up of an institution for
charitable purposes by anyreligious denomination nor does it prohibit the running



of suchinstitution even though it may be wholly maintained by theState. What it
prohibits is the giving of religious instruction.Even, this prohibition is not absolute. It
is subject to the extentof Sub-Article (2) of Article 28 which provides that if
theeducational institution has been established under anyendowment or trust
which requires that religious instructionshall be imparted in such institution, then
despite theprohibition in Article 28(1) and despite the fact that theeducation
institution is in fact administered by the State,religious instruction can be imparted
in such institution. Article28(2) thus in no uncertain terms envisages that
aneducational institution administered by the State and whollymaintained by the
State can impart religious instruction. Itrecognises in Article 28(3) that there may be
educationalinstitutions imparting religious instruction according towhichever faith
and conducting religious worship which canbe recognized by the State and which
can also receive aidout of State funds.

284. Similarly, Article 28(3) provides that no individualattending any educational
institution which may have beenrecognized by the State or is receiving State aid can
becompelled to take part in any religious instruction that may beimparted in such
institution or to attend any religious worshipthat may be conducted in such
institution without suchperson's consent. Implicit in this prohibition is
thatacknowledgement that the State can recognize and aid aneducational institution
giving religious instruction orconducting religious worship. In the United States, on
theother hand it has been held that State maintained institutionscannot give
religious instruction even if such instruction is notcompulsory. (See. Tiiinois v. Board
of Education 1947 (82) LEd. 649.

285. In the ultimate analysis the Indian Constitution does notunlike the United
States, subscribe to the people of non-interference of the State in religious
organisations buy itremains secular in that it strives to respect all religionsequally,
the equality being understood in its substantivesense as is discussed in the
subsequent paragraphs.

286. Article 30(1) and Article 14

"Equality" which has been referred to in the Preamble isprovided for in a group of
Articles led by Article 14 of theConstitution which says that the State shall not deny
to anyperson equality before the law or the equal protection of thelaws within the
territory of India. Although stated in absoluteterms Article 14 proceeds on the
premise that such equality oftreatment is required to be given to persons who are
equallycircumstanced. Implicit in the concept of equality is theconcept that persons
who are in fact unequally circumentancedcannot be treated on par. The Constitution
has itself providedfor such classification in providing for special or group orclass
rights. Some of these are in Part III itself [Article 26, Article 29(1) and Article 30(1)]
Other such Articles conferringgroup rights or making special provision for a
particular classinclude Articles 336 and 337 where special provision has beenmade
for the Anglo-Indian Community. Further examples areto be found in Articles 122,



212 and other Articles givingimmunity from the ordinary process of the law to
personsholding certain offices. Again Articles 371 to 371(H) containspecial
provisions for particular States.

287. The principles of non-discrimination which form anotherfact of equality are
provided for under the Constitution under Articles 15(1), 16(1) and 29(2). The first
two articles arequalified by major exceptions under Articles 15(3) and (4), 16(3), (4),
(4A) and Article 335 by which the Constitution hasempowered the Executive to enact
legislation or otherwisespecially provide for certain classes of citizens. The
fundamental principle of equality is not compromised by these provisions as theyare
made on a consideration that the person so "favoured" areunequals to begin with
whether socially, economically or politically.Furthermore, the use of the word "any
person" in Article 14 in thecontext of legislation in general or executive action
affecting grouprights is construed to mean persons who are similarly situated.The
classification of such persons for the purposes of testing thedifferential treatment
must, of course, be intelligible and reasonablethe reasonableness being determined
with reference to the objectfor which the action is taken. This is the law which has
beensettled by this Court in a series of decisions, the principle havingbeen
enunciated as early as in 1950 in 281675 .

288. The equality, therefore, under Article 14 is notindiscriminate. Paradoxical as it
may seem, the concept ofequality permits rational or discriminating
discrimination.Conferment of special benefits or protection or rights to aparticular
group of citizens for rational reasons is envisagedunder Article 14 and is implicit in
the concept of equality.There is no abridgment of the content of Article 14
thereby--but an exposition and practical application of such content.

289. The distinction between classes created by Parliamentand classes provided for
in the Constitution itself, is that theclassification under the first may be subjected to
judicialreview and tested against the touchstone of the Constitution.But the classes
originally created by the Constitution itself arenot so subject as opposed to
constitutional amendments. See Keshavananda Bharati v. State of Kerala AIR 1973
1461

290. On a plain reading of the provisions of the Article, allminorities based on
religion or language, shall have the rightto (1) establish and (2) administer
educational institutions oftheir choice. The emphasized words unambiguously and
inmandatory terms grant the right to all minorities to establishand administer
educational institutions. I would have thoughtthat it is self evident and in any event,
well settled by a seriesof decisions of this Court that Article 30(1) creates a
specialclass in the field of educational institutions -- a class which isentitled to
special protection in the matters of setting up andadministering educational
institutions of their choice. This hasbeen affirmed in the decisions of this Court
where the righthas been variously described as "a sacred obligation" 281270 "am
absolute right" 267347 , "a special right" Rev Father W. Proost and Ors. v. State of



Bihar 1969 (2) SCR 173 "a guaranteed right" 280210 "theconscience of the nation"
279299 "a befitting pledge" ibid 223, " a specialright" ibid 224 and an "article of
faith" 282695 .

291. The question then is -- does this special right in anadmitted linguistic or
religious minority to establish andadminister an educational institution encompass
the right toadmit students belonging to that particular community.

292. Before considering the earlier decision on this, asemantic analysis of the word
used in Article 30(1) of indicates that the right to admit students is an intrinsic part
of Article30(1).

293. First -- Article 30(1) speaks of the right to set up aneducational institution. An
educational institution is not astructure of bricks and mortar. It is the activity which
is carriedon in the structure which gives it its character as aneducational institution.
An educational institution denotes theprocess or activity of education not only
involving theeducators but also those receiving education. It follows thatthe right to
set up an educational institution necessarilyincludes not only the selection of
teachers or educators butalso the admission of students.

294, Second -- Article 30(1) speaks of the right to "administer"an educational
institution. If the administration of aneducational institution includes and means its
organisationthen the organisation cannot be limited to the infrastructure forthe
purposes of education and exclude the persons for whomthe infrastructure is set
up, namely, the students. The right toadmit students is, therefore, part of the right
to administer aneducational institution.

295. Third, - the benefit which has been guaranteed underArticle 30 is a protection
of benefit guaranteed to all membersof the minority as a whole. What is protected is
thecommunity right which includes the right of children of theminority community
to receive education and the right ofparents to have their children educated in such
institution.The content of the right lies not in merely managing aneducational
institution but doing so for the benefit of thecommunity. Benefit can only lie in the
education received. Itwould be meaningless to give the minorities the right
toestablish and set up an organisation for giving education asan end in itself, and
deny them the benefit of the education.This would render the right a mere form
without any content.The benefit to the community and the purpose of the grant
ofthe right is in the actual education of the members of thecommunity.

296. Finally, - the words "of their choice" is not qualified byany words of limitation
and would include the right to admitstudents of the minority"s choice. Since the
primary purposeof Article 30(1) is to give the benefit to the members of theminority
community in question that "choice" cannot beexercised in a manner that deprives
that community of thebenefit. therefore, the choice must be directed
towardsfulfilling the needs of the community . How that need is met,whether by
general education or otherwise, is for thecommunity to determine.



297. The interpretation is also in keeping with what this Courthas consistently held.
In 281272, the Court said:

"..... surely then there must be implicit insuch fundamental right the right toimpart
instruction in their owninstitutions to the children of their ownCommunity in their
own language. Tohold otherwise will be to deprive Article29(1) and Article 30(1) of
the greaterpart of their contents.”

298. In Kerala Education Bill, 1957, it was said:

"The minorities, quite understandably,regard it as essential that the educationof
their children should be in accordancewith the teachings of their religion andthey
hold, quite honestly, that such aneducation cannot be obtained inordinary schools
designed for all themembers of the public but can only besecured in schools
conducted under theinfluence and guidance of people wellversed in the tenets of
their religion andin the traditions of their culture. Theminorities evidently desire
thateducation should be imparted to thechildren of their community in
anatmosphere congenial to the growth oftheir culture. Our Constitution
makersrecognized the validity of their claim andto allay their fears conferred on
them thefundamental rights referred to above."

299. The issue of admission to minority institutions underArticle 30 arose in the
decision of Rev. Sidhajbhai Sabhai where the State"s order reserving 80 per cent of
the availableseats in a minority Institution for admission of personsnominated by
the Government under threat of derecognition ifthe reservation was not complied
with, was struck down asbeing violative of Article 30(1). It was said that although
theright of the minority may be regulated to secure the properfunctioning of the
institution, the regulations must be in theinterest of institution and not "in the
interest of outsiders". Theview was reiterated in St. Xaviers College when it was said:

-The real reason embodied in Article30(1) of the Constitution is theconscience of the
nation that theminorities religious as well as linguistic,are not prohibited from
establishing andadministering educational institutions oftheir choice for the
purpose of giving their children the best general educationto make them complete
men andwomen of the country."

300. In St. Stephen"s College, the Court recognized that:

"The right to select students foradmission is a part of administration. Itis indeed an
important facet ofadministration. This power also couldbe regulated but the
regulation must bereasonable just like any other regulation.It should be conducive
to the welfare ofthe minority institution or for thebetterment of those who resort to
it."

301. However, in a statement which is diametricallyopposed to the earlier decisions
of this Court, it was held:



"The choice of institution provided inArticle 30(1) does not mean that theminorities
could establish educationalinstitution for the benefit of their owncommunity people.
Indeed they cannot.It was pointed out in Re, KeralaEducational Bill that the
minorities cannotestablish educational institution only forthe benefit of their
community. If suchwas the aim, Article 30(1) would havebeen differently worded
and it wouldhave contained the words "for their owncommunity". In the absence of
suchwords it is legally impermissible toconstrue the article as conferring theright on
the minorities to establisheducational institution for their ownbenefit...." (P. 607)

302. This conclusion, in my respectful view, is based on amisreading of the decision
of this Court in Kerala Educational Bill. In that case, there was no question of the
non-minority studentsbeing given admission overlooking the needs of the
minoritycommunity. The Court was not called upon to consider thequestion. The
underlying assumption in that case was that the onlyobstacle to the non-minority
student getting admission into theminority institution was the State'"s order to that
effect and not the"choice" of the minority institution itself and a minority institution
maychoose to admit students not belonging to the community withoutshedding its
minority character, provided the choice was limited to a"sprinkling". In fact the
learned Judges in St. Stephens case havethemselves in a subsequent portion of the
judgment (p.611) taken asomewhat contradictory stand to the view quoted earlier
when theysaid:

..... the minorities have the right to admittheir own candidates to maintain the
minoritycharacter of their institutions. That is anecessary concomitant right which
flows fromthe right to establish and administereducational institution in Article
30(1). Thereis also a related right to the parents in theminority communities. The
parents areentitled to have their children educated ininstitutions having an
atmosphere congenialto their own religion."

303. The conclusion, therefore, is that the right to admission beingan essential part
of the constitutional guarantee under Article 30(1)a curtailment of that fundamental
right in so far as it affect benefit ofthe minority community would amount to the an
infringement of thatguarantee.

304. An Institution set up by minorities for educating membersof the minority
community does not cease to be a minority institutionmerely because it takes aid.
There is nothing in Article 30(1) whichallows the drawing of a distinction in the
exercise of the rightunder that Article between needy minorities and affluent
ones.Article 30(2) of the Constitution reinforces this when it says,"The State shall
not, in granting aid to educational institutions,discriminate against any educational
institution on the ground thatit is under the management of a minority, whether
based onreligion or language". This assumes that even after thegrant of aid by the
State to an educational institution under themanagement of the minority, the
educational institutioncontinues to be a minority educational institution.
Accordingto some, Article 30(2) merely protects the minority"s right of management



of the educational institution and not thestudents who form part of such institution.
Such a readingwould be contrary to Article 30(1) itself. The argument isbased on the
construction of the word "management"."Management" may be defined as "the
process of managing"and is not limited to the people managing the
institution.Concise Oxford Dictionary (10th Edition) 864. Inthe context of Article 30(1)
and having regard to the content ofthe right, namely, the education of the minority
community, theword "management" in Article 30(2) must be construed tomean the
"process and not the "persons" in management"Aid" by definition means to give
support or to held or assist. Itcannot be that by giving "aid" one destroys those to
whom "aid"is given. The obvious purpose of Article 30(2) is to forbid theState from
refusing aid to a minority educational institutionmerely because it is being run as a
minority educationalinstitution. Besides Article 30(2) is an additional rightconferred
on minorities under Article 30(1). It cannot beconstrued in a manner which is
destructive of or as a limitationon Article 30(1). As has been said earlier by this Court
in Rev. Sidhabhai Sabhai, supra Clause (2) of Article 30 is onlyanother
non-discriminatory clause in the Constitution. It is aright in addition to the rights
under Article 30(1) and does notoperate to derogate from the provisions in Clause
(1). Whenin decision after decision, this Court has held that aid inwhatever form is
necessary for an educational institution tosurvive, it is a specious argument to say
that a minorityinstitution can preserve its rights under Article 30(1) byrefusing aid.
305. I would, therefore, respectfully agree with the conclusionexpressed in the
majority opinion that grant of aid underArticle 30(2) cannot be used as a lever to
take away the rightsof the minorities under Article 30(1).

306. Articles 29(2) and 30(1)

Article 29(2) says that "No citizen shall be deniedadmission into any educational
institution maintained by theState or receiving aid out of State funds on grounds
only ofreligion, race, case, language or any of them".

307. It is because Article 30(1) covers the right to admitstudents that there is an
apparent conflict between Article 29(2)and Article 30(1). There are two ways of
considering therelationship between Article 30(1) and Article 29(2), the first inthe
context of Article 14, the second by an interpretation ofArticle 29(2) itself.

308. Article 29(2) has not been expressed as a positive right.Nevertheless in
substance it confers a right on a person not tobe denied admission into an aided
institution only on the basisof religion, race etc. The language of Article 29(2) reflects
thelanguage used in other non-discriminatory Articles in theConstitution namely,
Clauses (1) and (2) of Article 15 andClauses (1) and (2) of Article 16. As already noted
both theArticles contain exceptions which permit laws being madewhich make
special provisions on the basis of sex, caste andrace. Even in the absence of Clauses
(3) and (4) of Article 15and Clauses (3), (4) and 4(A) of Article 16, Parliament
couldhave made special provisions on the forbidden bases of race,caste or sex,



provided that the basis was not the only reasonfor creating a separate class. There
would have to be anadditional rational factor qualifying such basis to bring it
withinthe concept of "equality in fact" on the principle of "rationalclassification". For
example when by law a reservation is madein favour of a member of a backward
class in the matter ofappointment, the reservation is no doubt made on the basis
ofcaste. It is also true that to the extent of the reservation othercitizens are
discriminated against on one of the basesprohibited under Article 16(1).
Nevertheless such legislationwould be valid because the reservation is not only on
the basisof caste/race but because of the additional factor of theirbackwardness.
Clauses (3) and (4) of Article 15 like Clause 3, 4and 4(A) of Article 16 merely make
explicit what is otherwiseimplicit in the concept of equality under Article 14.

309. By the same token, Article 29(2) does not create anabsolute right for citizens to
be admitted into any educationalinstitution maintained by the State or receiving aid
out of Statefunds. It does not prohibit the denial of admission on groundsother than
religion, race, caste or language. therefore,reservation of admissions on the
grounds of residence,occupation of parents or other bases has been held to be
avalid classification which does not derogate from the principlesof equality under
Article 14. [See: 282720 . Even in respect of the "prohibited" bases, like the other
non-discriminatory Articles, Article 29(2) is constitutionally subject to the principle of
"rational classification". If a person is denied admission on thebasis of a
constitutional right, that is not a denial only on thebasis of religion, race etc. This is
exemplified in Article 15(4)which provides for:

"Nothing in this article or in Clause (2) ofArticle 29 shall prevent the State
frommaking any special provision for theadvancement of any socially
andeducationally backward classes ofcitizens or for the Scheduled Castes andthe
Tribes."

310. To the extent that legislation is enacted under Article 15(4) making special
provision in respect of a particular caste,there is a denial of admission to others who
do not belong tothe caste. Nevertheless, Article 15(4) does not contradictthe right
under Article 29(2). This is because of the use ofthe word "only" in Article 29(2).
Article 15(4) is based on therationale that Schedule Castes and Tribes are not on par
withother members of society in the matter of education and, therefore, special
provision is to be made for them. It is not, therefore, only caste but this additional
factor which prevents clause15(4) from conflicting with Article 29(2) and Article 14.

311. Then again, under Article 337, grants are made available forthe benefit of the
Anglo-Indian community in respect of education,provided that any educational
institution receiving such grant makesavailable at least 40% of the annual admission
for members ofcommunities other than the Anglo-Indian community. Hence 60%
ofthe admission to an aided Anglo-Indian School is constitutionallyresolvable for
members of the Anglo-Indian community. To theextent of such reservation, there is
necessarily a denial of admissionto non-Anglo Indians on the basis of race.



312. Similarly, the Constitution has also carved out a furtherexception to Article
29(2) in the form of Article 30(1) byrecognising the rights of special classes in the
form of minoritiesbased on language or religion to establish and
administereducational institutions of their choice. The right of the minoritiesunder
Article 30(1) does not operate as discriminationagainst other citizens only on the
ground of religion orlanguage. The reason for such classification is not only religion
or language per se but minorities based on religion andlanguage. Although, it is not
necessary to justify a classificationmade by the Constitution, this fact of
"minorityship” is the obviousrationale for making a distinction, the underlying
assumption beingthat minorities by their very numbers are in a
politicallydisadvantaged situation and require special protection at least in thefield
of education.

313. Articles 15(4), 337 and 30 are therefore facets of substantiveequality by making
special provision for special classes on specialconsiderations.

314. Even on general principles of interpretation, it cannot beheld that Article 29(2)
is absolute and in effect wipes out Article30(1). Article 29(2) refers to " any
educational institution" -- the word"any" signifying the generality of its application.
Article 30(1) on theother hand refers to "educational institutions established
andadministered by minorities". Clearly, the right under Article 30(1) isthe more
particular right and on the principle of " generalia speciaiibusnon derogent, it must
be held that Article 29(2) does not overridehe educational institutions even if they
are aided under Article30(1) Pandit M.S.M. Sharma v. Shri Sri Krishna Sinha: 1959
Suppl. 1 SCR 806 1939 FCR 18.

315. Then again Article 29(2) appears under the heading "Protectionof interests of
minorities". Whatever the historical reasons for theplacement of Article 29(2) under
this head, it is clear that no generalprinciples of interpretation, the heading is at
least a pointer or aid inconstruing the meaning of Article 29(2). As Subba Rao, ] said
"ifthere is any doubt in the interpretation of the words in the section,the heading
certainly helps us to resolve that doubt." 277161 therefore, iftwo interpretations of
the words of Article 29(2) are possible, the onewhich is in keeping with the heading
of the Article must be preferred.It would follow that Article 29(2) must be construed
in @ mannerprotective of minority interests and not destructive of them.

316. When "aid" is sought for by the minority institution to run itsinstitution for the
benefit of students belonging to that particularcommunity, the argument on the
basis of Article 29(2) is that if suchan institution asks for aid it does so at the peril of
depriving the very persons for whom aid was asked for in the first place. Apart from
this anomalous result, if the taking of aid implies that the minority institution will be
forced to give up or waive its right under Article 30(1), then on theprinciple that it is
not permissible to give up or waivefundamental rights, such an interpretation is not
possible. Ithas then been urged that Article 29(2) applies to minorityinstitutions
under Article 30(1) much in the same way thatArticle 28(1) and 28(3) do. The



argument proceeds on theassumption that an educational institution set up under
Article30(1) is set up for the purposes and with the sole object ofgiving religious
instruction. The assumption is wrong. At theoutset, it may also be noted that Article
28(1) and (3) do not interms apply to linguistic minority educational institutions at
all.Furthermore, the right to set up an educational institution inwhich religious
instruction is to be imparted is a right which isderived from Article 26(a) which
provides that every religiousdenomination or any section thereof shall have the
right toestablish and maintain institutions for religious and charitablepurposes, and
not under Article 30(1). Educational institutionsset up under Article 26(a) are,
therefore, subject to Clauses (1)and (3) of Article 28. Article 30(1) is a right additional
toArticle 26(a). This follows from the fact that it has beenseparately and expressly
provided for and there is nothing inthe language of Article 30(1) making the right
thereundersubject to Articles 25 and 26. Unless it is so construed Article30(1) would
be rendered redundant 279299, paras 7 to 12. therefore, what Article 30 does is to
secure the minorities the additional right to givegeneral education. Although in a
particular case a minorityeducational institution may combine general education
withreligious instruction that is done in exercise of the rightsderivable from Article
26(a) and Article 30(1) and not underArticle 30(1) alone. Clauses (1) and (3) of Article
28, therefore, do not apply to Article 30(1). The argument insupport of reading
Article 30(1) as being subject to Article29(2) on the analogy of Article 28(1) and 28(3)

is, I wouldthink, erroneous.
317. For the reasons already stated I have held the right toadmit minority students

to a minority educational institutions isan intrinsic part of Article 30(1). To say that
Article 29(2)prevails over Article 30(1) would be to infringe and to a largeextent wipe
out this right. There would be no distinctionbetween a minority educational
institution and otherinstitutions and the rights under Article 30(1) would berendered
wholly inoperational. It is no answer to say that therights of unaided minority
institutions would remain untouchedbecause Article 29(2) does not relate to
unaided institutionsat all. Whereas if one reads Article 29(2) as subject to Article30(1)
then effect can be given to both. And it is the latterapproach which is to be followed
in the interpretation ofconstitutional provisions. Sri Venkataramane Dev Aru v. State
of Mysore, 1958 SCR 895, 918. In other words, as long as theminority educational
institution is being run for the benefit ofand catering to the needs of the members
of that communityunder Article 30(1), Article 29(2) would not apply. But oncethe
minority educational institution travels beyond the needs inthe sense of
requirements of its own community, at that stageit is no longer exercising rights of
admission guaranteedunder Article 30(1). To put it differently, when the right
ofadmission is exercised not to meet the need of the minorities,the rights of
admission given under Article 30(1) is to thatextent removed and the institution is
bound to admit studentsfor the balance in keeping with the provisions of Article
29(2).



318. A simple illustration would make the position clear. "Aid"is given to a minority
institution. There are 100 seatsavailable in that institution. There are 150 eligible
candidatesaccording to the procedure evolved by the institution. Of the150, 60
candidates belong to that particular community and 90to other communities. The
institution will be entitled, underArticle 30(1) to admit all 60 minority students first
and then fillthe balance 40 seats from the other communities withoutdiscrimination
in keeping with Article 29(2).

319. I would, therefore, not subscribe to the view that Article29(2) operates to
deprive aided minority institutions the rightto admit members of their community to
educationalinstitutions established and administered by them either onany principle
of interpretation or on any concept of equality orsecularism.

320. The next task is to consider whether this interpretationof Article 29(2) and 30(1)
is discordant with the historicalcontext in which these Articles came to be included
in theConstitution. Before referring to the historical context, it isnecessary to keep in
mind that what is being interpreted areconstitutional provisions which "have a
content and asignificance that vary from age to age".Cardozo: Nature of Judicial
Process, p.17. Of particularsignificance is the content of the concept of equality
which hasbeen developed by a process of judicial interpretation over theyears as
discussed earlier. It is also necessary to be kept inmind that reports of the various
Committees appointed by theConstituent Assembly and speeches made in the
ConstituentAssembly and the record of other proceedings of theConstituent
Assembly are admissible, if at all, merely asextrinsic aids to construction and do not
as such bind theCourt. Ultimately it is for this Court to say what is meant bythe
words of the Constitution.

321. The proponents of the argument that Article 29(2) over-ridesArticle 30(1) have
referred to excerpts from thespeeches made by members of Constituent Assembly
whichhave been quoted in support of their view. Apart from thedoubtfulness as to
the admissibility of the speeches, 271663 : 281039 and 280963 , in myopinion, there
is nothing in the speeches which shows anintention on the part of the Constituent
Assembly to abridge inany way the special protection afforded to minorities
underArticle 30(1). The intention indicated in the speeches relatingto the framing of
Article 29(2) appears to be an extension ofthe right of non-discrimination to
members of the non-minorityin respect of State aided or State maintained
educationalinstitutions. It is difficult to find in the speeches anyunambiguous
statement which points to a determination onthe part of the Constituent Assembly
to curtail the specialrights of the minorities under Article 30(1). Indeed if
onescrutinizes the broad historical context and the sequence ofevents preceding the
drafting of the Constitution it is clear thatone of the primary objectives of the
Constitution was topreserve, protect and guarantee the rights of the
minoritiesunchanged by any rule or regulation that may be enacted byParliament or
any State legislature.



322. The history which precluded the independence of thiscountry and the framing
of the Constitution highlights thepolitical context in which the Constitution was
framed and thepolitical content of the "special" rights given to minorities. I donot
intend to burden this judgment with a detailed reference tothe historical run-up to
the Constitution as ultimately adoptedby the Constituent Assembly vis-a-vis the
rights of theminorities and the importance that was placed on enactingeffective and
adequate constitutional provisions to safeguardtheir interests. This has been
adequately done by Sikri, CJ. in 289511 , on the basis ofwhich the learned Judge
came to the conclusion that therights of the minorities under the Constitution
formed part ofthe basic structure of the Constitution and were un-amendableand
inalienable.

323. I need only add that the rights of linguistic minoritiesassumed special
significance and support when, much afterindependence, the imposition of a
"unifying language" led notto unity but to an assertion of differences. States
wereformed on linguistic bases showing the apparent paradox thatallowing for and
protecting differences leads to unity andintegrity and enforced assimilation may
lead to disaffectionand unrest. The recognition of the principle of "unity indiversity"
has continued to be the hall mark of the Constitution -- aconcept which has been
further strengthened by affording furthersupport to the protection of minorities on
linguistic bases in 1956 byway of Articles 350A and 350B and in 1978 by introducing
Clause(1-A) in Article 30 requiring "the State, that is to say, Parliament inthe case of a
Central legislation or a State legislature in the case ofState legislation, in making a
specific law to provide for thecompulsory acquisition of the property of minority
educationalinstitutions, to ensure that the amount payable to the
educationalinstitution for the acquisition of its property will not be such as will inany
manner impair the functioning of the educational institution". 267039 .Any judicial
interpretation of the provisions of the Constitutionwhereby this constitutional
diversity is diminished would be contraryto this avowed intent and the political
considerations which underliethis intention.

324. The earlier decisions of this Court show that the issueof admission to a minority
educational institution almost invariablyarose in the context of the State claiming
that a minorityinstitution had to be "purely" one which wasestablished and
administered by members of the minoritycommunity concerned, strictly for the
members of the minoritycommunity, with the object only of preserving of the
minorityreligion, language, script or culture. The contention on the partof the
executive then was that a minority institution could notavail of the protection of
Article 30(1) if there was any non-minorityelement either in the establishment,
administration,admission or subjects taught. It was in that context that theCourt in
Kerala Education Bill held that a "sprinkling ofoutsiders” being admitted into a
minority institution did notresult in the minority institution shedding its character
andceasing to be a minority institution.p.1052. It was also in thatcontext that the
Court in St. Xaviers College (supra) came tothe conclusion that a minority institution



based on religion andlanguage had the right to establish and administer
educationalinstitution for imparting general secular education and still notlose its
minority character. While the effort of the Executivewas to retain the "purity" of a
minority institution and thereby tolimit it. "the principle which can be discerned in
the variousdecisions of this Court is that the catholic approach which ledto the
drafting of the provisions relating to minority rights shouldnot be set at naught by
narrow judicial interpretation”. 279299 .

325. The "liberal, generous and sympathetic approach" of thisCourt towards the
rights of the minorities has been somewhatreversed in the St. Stephens case. Of
course, this was the firstdecision of this Court which squarely dealt with the
inter-relationshipof Article 29(2) and Article 30(1). None of the earliercited decisions
did.

326. The decision of this Court in 281733 cannot be construed as an authority for the
propositionthat Article 29(2) overrides the constitutional right guaranteed to
theminorities under Article 30(1), as Article 30(1) was not at allmentioned in the
entire course of the judgment. Similarly, the Courtin 281272 was notcalled upon to
consider a situation of conflict between Article 30(1)and 29(2). The Bombay
Education Society, was in fact directlyconcerned with Article 337 and an
Anglo-Indian educationalinstitution. In that background, when it was suggested
thatArticle 29(2) was intended to benefit minorities only, the Courtnegatived the
submission as it would amount to a "doubleprotection"”, "double" because an
Anglo-Indian citizen wouldthen have not only the protection of Article 337 by way of
a60% reservation but also the benefit of Article 29(2). It was notheld by the Court
that Article 29(2) would override Article 337.

327. There is thus no question of striking a balance betweenArticle 29(2) and 30(1) as
if they were two competing rights.Where once the Court has held:

"Equality of opportunity for wunequals canonly mean aggravation of
inequality.Equality of opportunity admitsdiscrimination with reason and
prohibitsdiscrimination without reason.Discrimination with reasons meansrational
classification for differentialtreatment having nexus to theconstitutional permissible
objects."

and where Article 29(2) is nothing more than a principle ofequality, and when "the
whole object of conferring the right onminorities under Article 30 is to ensure that
there will be equalitybetween the majority and the minority, if the minorities do not
have such special protection they will be denied equality", itmust follow that Article
29(2) is subject to the constitutionalclassification of minorities under Article 30(1).

328. Finally, there appears be an inherent contradiction inthe statement of the Court
in St. Stephens that:



"the minority aided educational institutions are entitled to prefer their community
candidates to maintain theminority character of the institutionssubject of course to
conformity with theUniversity standard. The State mayregulate the intake in this
category withdue regard to the need of thecommunity in the area which
theinstitution is intended to serve. But in nocase such intake shall exceed 50 percent
of the annual admission. Theminority institutions shall make availableat least 50 per
cent of the annualadmission to members of communitiesother than the minority
community. Theadmission of other communitycandidates shall be done purely on
thebasis of merit." (p.614)

329. 1 agree with the view as expressed by the Learned ChiefJustice that there is no
question of fixing a percentage whenthe need may be variable. I would only add
that in fixing apercentage, the Court in St. Stephens in fact "reserved" 50%of
available seats in a minority institution for the generalcategory ostensible under
Article 29(2). Article 29(2) pertains tothe right of an individual and is not a class right.
It would thereforeapply when an individual is denied admission into any
educationalinstitution maintained by the State or receiving aid from the Statefunds,
solely on the basis of the ground of religion, race, caste,language or any of them. It
does not operate to create a classinterest or right in the sense that any educational
institution has toset apart for non-minorities as a class and without reference to
anyindividual applicant, a fixed percentage of available seats. UnlessArticles 30(1)
and 29(2) are allowed to operate in their separatefields then what started with the
voluntary "sprinkling" of outsiders,would become a major inundation and a large
chunk of the right ofan aided minority institution to operate for the benefit of
thecommunity it was set up to serve would be washed away.

330. Apart from this difference with the view expressed by themajority view on the
interpretation of Article 29(2) and Article30(1). I am also unable to concur in the
mode of determining theneed of a minority community for admission to
aneducational institution set up by such community. Whetherthere has been a
violation of Article 29(2) in refusingadmission to a non minority student in a
particular case mustbe resolved as it has been in the past by recourse to theCourts.
It must be emphasised that the right under Article29(2) is an individual one. If the
non-minority student isotherwise eligible for admission, the decision on the issue
ofrefusal would depend on whether the minority institution isable to establish that
the refusal was only because it wassatisfying the requirements of its own
community under Article30(1). I cannot therefore subscribe to the view expressed
bythe majority that the requirement of the minority community foradmission to a
minority educational institution should be left tothe State or any other
Governmental authority to determine. Ifthe Executive is given the power to
determine therequirements of the minority community in the matter ofadmission to
its educational institutions, we would besubjecting the minority educational
institution in question to an"intolerable encroachment" on the right under Article
30(1)and let in by the back door as it were, what should be deniedentry altogether.



S.N. Variava, J.

We have had the advantage of going through the judgment ofthe learned Chief
Justice of India, brother justice Khare, brotherjustice Quadri and sister Justice Ruma
Pal. We are unable toagree with the views expressed by brother Justice Quadri
andsister Justice Ruma Pal. The learned Chief Justice hascategorised the various
questions into the following categories.

1) Is there a fundamental right to set up educational institutions and, if so, under
which provision;

2) Does the judgment in Unnikrichnan"s case require reconsideration?

3) In case of private unaided institutions can there be Government regulations and if
so the what extent?

4) In determining the existence of a religious or linguistic minority, in relation to
Article 30, what is to be the unit, the State or Country as a whole; and

5) To what extent the rights of aided minority institutions to administer be
requlated.

2. Justice Khare has dealt with categories 4 and 5 above. On other aspects he has
agreed with the learned Chief Justice.

3. We are in agreement with the reasoning and conclusion of the learned Chief
Justice on categories 1 and 4. In respect of category 2 we agree with the learned
Chief Justice that the cost incurred on educating a student in an unaided
professional college was more than the total fee which is realized on the basis of the
formula fixed in the scheme. This had resulted in revenue shortfalls. As pointed out
by the learned Chief Justice even though by a subsequence decision (to Unni
Krishnan"s) this Court had permitted some percentage of seats within the payment
seats to be allotted to Non-Resident Indians, against payment of a higher amount as
determined by the authorities,sufficient funds were still not available for the
development of those educational institutions. As pointed out by the learned Chief
Justice experience has shown that most of the "free seats" were occupied by
students from affluent families, while students from less affluent families were
required to pay much more to secure admission to "payment seats". As pointed out
by the learned Chief Justice the reason for this was that students from affluent
families had had better school education and the benefit of professional coaching
facilities and were, therefore, able to secure higher merit positions in the common
entrance test, and thereby secured the free seats. The education of these more
affluent students was in a way being cross-subsidized by the financially poorer
students who, because of their lower position in the merit list, could secure only
"Payment seats". Thus we agree with the conclusion of the learned Chief Justice that
the scheme cannot be considered to be a reasonable restriction and requires
reconsideration and that the regulations must be minimum. However we cannot



lose sight of the ground realities in our country. The majority of our population
come from the poorer section of our society. They cannot and will not be able to
afford the fees which will now be fixed pursuant to the judgment. There must
therefore be an attempt, not just on the part of the Government and the State, but
also by the educational institutions to ensure that students from the poorer section
of society get admission. One method would be by making available scholarships or
free seats. If the educational institution is willing to provide free seats then the costs
of such free seats could also be partly covered by the fees which are now to be fixed.
There should be no harm in the rich subsidising the poor.

4. The learned Chief Justice has repeatedly emphasised that capitation fees cannot
be charged and that there must be no profiteering. We clarify that the concerned
authorities will always be entitled to prevent by enactment or by regulations the
charging of exorbitant fees or capitation fees. There are many such enactments
already in force. We have not gone not the validity or otherwise of any such
enactment. No arguments regarding the validity of any such enactment have been
submitted before us. Thus those enactments will not be deemed to have been set
aside by this judgment. Of course now by virtue of this judgment the fee structure
fixed under any regulation or enactment will have to be reworked so as to enable
educational institutions not only to break even but also to generate some surplus
for future development/expansion and to provide for free seats.

5. We also wish to emphasis, what has already been stated by the learned Chief
Justice, that an educational institution must grant admission on some identifiable
and acceptable manner. It is only in exceptional cases, that the management may
refuse admission to a student. However, such refusal must not be whimsical or for
extraneous reasons meaning thereby that the refusal must be based on some
cogent and justifiable reasons.

6. In respect of categories 3 and 5 we wish to point out that this Court has been
constantly taking the view that these aided educational institutions (whether
majority or minority) should not have unfettered freedom in the matter of
administration and management. The State which gives aid to educational
institution including minority educational institution can impose such conditions as
are necessary for the proper maintenance for the higher standards of education.
State is also under an obligation to protect the interests of the teaching
andnon-teaching staff. In many States, there are various statutory provisions to
reqgulate the functioning of these educational institutions. Every educational
institution should have basic amenities. If it is a school, it should have healthy
surroundings for proper education; it should have a playground, a laboratory, a
library and other requisite facilities that are necessary for a proper functioning of
the school. Theteachers who are working in the schools should be governed by
proper service conditions. In States where the entire pay and allowances for the
teaching staff and non-teaching staff are paid by the State, the State has got ample



power to regulate the method of selection and appointment of teachers. State can
also prescribe qualifications forthe teachers to be appointed in such schools.
Similarly in an aided schools, State sometimes provides aid for some of the teachers
only while denying the aid to other teachers. Sometimes the State does not provide
aid for the non-teaching staff. The State could, when granting aid, provides for the
age and qualifications or recruitment ofa teacher, the age of retirement and even
for the manner in which an enquiry has to be held by the institution. In other words
there could be regulations which ensure that service conditions for teachers and
staff receiving aid of the State and the teachers or the staff for which no aid is being
provided are the same. Pre-requisite to attract good teachersis to have good service
conditions. To bring about an uniformity in the service conditions State should be
put at liberty to prescribe the same without intervening in the process of selection
of the teachers or theirremoval, dismissal etc. We agree that there need not be
either prior and subsequent approval from any functionaries of the
State/University/Board (as the case may be) for disciplinary action, removal or
dismissal. However principles of natural justice must beobserved and as already
provided, by the learned Chief Justice all such action can be scrutinised by the
deduction Tribunal. The provisions contained in the various enactments are not
specially challenged before us. The constitutional validity of the statutory provisions
vis-a-vis the rights under Articles 19(1)(g), Article 26, Article 29 and Article 30(1) of
the Constitution can be examined only if a specific case isbrought before the Court.
Educational Institution receiving State aid cannot claim to have complete autonomy
in the matter of administration. They are found by various statutory provisions
which are enacted to protect the interests of the education, students and teachers.
Many of the Statutes were enacted long back and stood the test of time. Nobody has
ever challenged the provisions of these enactments. The regulations made by the
State, to a great extent, depend on the extent of the aid given to institutions
including minority institutions. In some States, a lumpsum amount is paid as grant
for maintenance of schools. In such cases, the State may not be within its right to
impose various restrictions, specially regarding selection and appointment of
teachers. But in some States the entire salary of the teaching and non-teaching staff
are paid, and these employees are given pension and other benefits, the State may
then have a right and an obligation to see that the selection and appointment of
teachers are properly made. Similarly the State could imposeconditions to the effect
that in the matter of appointments, preference shall be given to weaker sections of
the community, specially physically handicapped or dependents of employees who
died in harness. All such regulations may not be said to be bad ad/or invalid and
may not even amount to infringing the rights of the minority conferred under Article
30(1) of the Constitution. Statutory provisions such as labour laws and welfare
legislations etc. would be applicable to minority educational institutions. As this
decision is being rendered by a larger bench consisting of eleven judges, we feel
that it is not advisable and we should not be taken to have laid down extensive
guidelines in respect of myriads of legal questions that may arise for consideration.



In our view in this case the battle lines were not drawn up in the correct perspective
and many of the aggrieved or affected parties were not before us.

7. As regards category 5, we agree with the conclusion of both the learned Chief
Justice as well as Justice Khare that Article 29(2) applies to Article 30. However, we
are unable to agree with the final reasoning that there must be a balancing between
Articles 29(2) and 30(1). We, therefore, give our reasons for dis-agreeing with the
final conclusion that there must be a balancing between Articles 29(2) and 30.

8. We are conscious of the fact that the learned Chief Justice and Justice Khare have
exhaustively dealt with the authorities. However, in our view there is need to
emphasise the same. We are here called upon to interpret Articles 29(2) and 30.
Submissions have been made that in interpreting these Articles the historical
background must be kept in mind and that a contextual approach should be taken.
We must, therefore, a) look at the history which led to incorporation of these
Articles. The intention of the framers will then disclose how the contextual approach
must be based; b) apply the well settled principles of interpretation; and c) keep the
doctrine of "State Devises" in mind.

9. In the case of 289511 , it has been held that in interpreting the provisions of a
Statute or the Constitution it is the duty of the Court to find out the legislative intent.
It has been held that Constituent Assembly debates are not conclusive but that, in a
Constitutional matter where the intentof the framers of the Constitution is to be
ascertained, the Court should look into the proceedings and the relevant data,
including the speeches, which throw light on ascertaining the intent. In considering
the nature and extent of rights conferred on minorities one must keep in mind the
historical background and see how and for what purpose Article 30 was framed.

10. In the case of 278507 it has been held as follows:

"Reports of the Committee which preceded the enactmentof a legislation, reports of
Joint Parliament Committee,report of a Commission set up for collecting
informationleading to the enactment are permissible external aid toconstruction. If
the basic purpose underlying constructionof legislation is to ascertain the real
intention of theParliament, why should the aids which Parliament availedof such as
report of a Special Committee preceding theenactment, existing state of Law, the
environmentnecessitating enactment of legislation, and the objectsought to be
achieved, be denied to Court whose functionis primarily to give effect to the real
intention of theParliament in enacting the legislation. Such denial woulddeprive the
Court of a substantial and illuminating aid toconstruction.

The modern approach has to a considerable extenteroded the exclusionary rule

even in England."

11. The partition of India caused great anguish, pain, bitterness anddistrust
amongst the various communities residing in India. Initiallythere was a demand for



separate electorate and reservation of seats.However the principle of unity and
equality for all prevailed. In returnit was agreed that minorities would be given
special protections.

12. The reason why Article 30(1) was embodied in the Constitutionhas been set out
by Chief Justice Ray (as he then was) in the case of 279299 . The relevant portion
reads as follows:

"The right to establish and administer educationalinstitutions of their choice has
been conferred on religiousand linguistic minorities so that the majority who
canalways having their rights by having proper legislation do notpass a legislation
prohibiting minorities to establish andadminister educational institutions of their
choice.

XXX XXX XXX
XXX XXX XXXXXX XXX XXX

Every section of the public, the majority as well asminority has rights in respect of
religion as contemplatedin Articles 25 and 26 and rights in respect of
language,script, culture as contemplated in Article 29. The wholeobject of conferring
the right on minorities under Article 30is to ensure that there will be equality
between themajority and the minority. If the minorities do not havesuch special
protection they will be denied equality.

XXX XXX XXX
XXX XXX XXXXXX XXX XXX

The real reason embodied in Article 30(1) of theConstitution is the conscience of the
nation that theminorities, religious as well as linguistic, are not prohibitedfrom
establishing and administering educationalinstitutions of their choice for the
purpose of giving theirchildren the best general education to make themcomplete
men and women of the country. The minoritiesare given this protection under
Article 30 in order topreserve and strengthen the integrity and unity of thecountry.
The sphere of general secular education isintended to develop the commonness of
boys and girls ofour country. this is in the true spirit of liberty, equalityand fraternity
through the medium of education. Ifreligious or linguistic minorities are not given
protectionunder Article 30 to establish and administer educationalinstitutions of
their choice, they will feel isolated andseparate. General secular education will open
doors ofperception and act as the natural light of mind for ourcountrymen to live in
the whole." (emphasis supplied)

In the same Judgment, Justice Khanna has held as follows:

"Before we deal with the contentions advanced before usand the scope and ambit of
Article 30 of the Constitution, itmay be pertinent to refer to the historical
background.India is the second most populous country of the world.The people
inhabiting this vast land profess differentreligions and speak different languages.



Despite thediversity of religion and language, there runs through thefabric of the
nation the golden thread of a basic innateunity. It is a mosaic of different religions,
languages andcultures. Each of them has made a mark on the Indianpolity and India
today represents a synthesis of them all.The closing years of the British rule were
marked bycommunal riots and dissentions. There was also a feelingof distrust and
the demand was made by a section of theMuslims for a separate homeland. This
ultimately resultedin the partition of the country. Those who led the fight
forindependence in India always laid great stress oncommunal amity and accord.
They wanted theestablishment of a secular State wherein people belongingto the
different religions should all have a feeling ofequality and non-discrimination.
Demand had also beenmade before the partition by sections of people belongingto
the minorities for reservation of seats and separateelectorates. In order to bring
about integration and fusionof the different sections of the population, the framers
ofthe Constitution did away with separate electorates andintroduced the system of
joint electorates, so that everycandidate in an election should have to look for
support ofall sections of the citizens. Special safequards wereguaranteed for the
minorities and they were made a partof the fundamental rights with a view to instil
a sense ofconfidence and security in the minorities. Those provisionswere a king of
a Charter of rights for the minorities so thatnone might have the feeling that any
section of thepopulation consisted of first-class citizens and the others

ofsecond-class citizens. (emphasis supplied)
13. This was the basis on which minority rights were guaranteed.The rights were

created so that minorities need have no apprehensionthat they would not be able,
either in the religious or in theeducational fields, to do what the politically powerful
majority coulddo. In matters of education what the politically powerful
majoritycould do was to establish and administer educational institutions oftheir
choice at their own expense. Principles of equality required thatthe minorities be
given the same rights. The protection/special rightwas to ensure that the minorities
could also establish and administereducational institutions of their choice at their
own expense. Thedemand for separatism and separate electorates was given up
asprinciples of secularism and equality were considered more important.The
principle of secularism and equality meant that State would notdiscriminate on
grounds of religion, race, caste, language or any ofthem. Thus once State aid was
given and/or taken then, whethermajority or minority, all had to adhere to principles
of equality andsecularism. There never was any intention or desire to create aspecial
or privileged class of citizens.

14. With this background, it is necessary to see how Articles 29 and30 came to be
framed/incorporated in the Constitution. Mr. Munshiwas a strong advocate for
minority rights. Mr. Munshi sent to theAdvisory Committee a Note with which he
forwarded a draftConstitution. This draft Constitution clearly indicates what rights
werecontemplated in framing, what is now, Article 30(1) Draft Article VIread as
follows:



"The Right to Religious and Cultural Freedom

(1) All citizens are equally entitled to freedom ofconscience and to the right freely to
profess and practisereligion in a manner compatible with public order, moralityor
health :

Provided that the economic, financial or politicalactivities associated with religious
worship shall not bedeemed to be included in the right to profess or
practisereligion.

(2) All citizens are entitled to cultural freedom, to theuse of their mother tongue and
the script thereof, and toadopt, study or use any other language and script of
theirchoice.

(3) Citizens belonging to national minorities in a Statewhether based on religion or
language have equal rightswith other citizens in forming, controlling
andadministering at their own expense, charitable, religiousand social institutions,
schools and other educationalestablishments with the free use of their language
andpractice of their religion. (emphasis supplied.

(4) No person may be compelled to pay taxes theproceeds of which are specifically
appropriated in paymentof religious requirements of any community of which he
isnot a member.

(5) Religious instruction shall not be compulsory for amember of a community which
does not profess suchreligion.

(6) No person under the age of eighteen shall be free tochange his religious
persuasion without the permission ofhis parent or guardian.

(7) Conversion from one religion to another broughtabout by coercion, undue
influence or the offering ofmaterial inducement is prohibited and is punishable by
thelaw of the Union.

(8) It shall be the duty of every unit to provide, in thepublic educational system in
towns and districts in which aconsiderable proportion of citizens of other than
thelanguage of the unit are residents, adequate facilities forensuring that in the
primary schools the instruction shallbe given to the children of such citizens through
themedium of their own language.

Nothing in this clause shall be deemed to prevent theunit from making the teaching
of the national language inthe variant and script of the choice of the pupil
obligatoryin the schools.

(9) No legislation providing State-aid for schools shalldiscriminate against schools
under the management ofminorities whether based on religion or language.

Every monument of artistic or historic interest or place ofnatural interest
throughout the Union is guaranteedimmunity from spoliation, destruction, removal,



disposal orexport except under a law of the Union, and shall bepreserved and
maintained according to the law or theUnion."

This shows that the intention was to give to the minorities the right toform, control
and administer, amongst others educational institutions,at their own expense. It is
also to be noted that Article (9) is similarto what is now Article 30(2). As the
educational institutions were to beat their own expense, State aid was not made
compulsory.

15. At this stage it must be remembered that the minorities to whomrights were
being given, were not minorities who were socially and/oreconomically backward.
There was no fear that economically, thesereligious or linguistic minorities, would
not be able to establish andadminister educational institution. There was also no
fear that, ineducational Institutions established for the benefit of all citizens,
thechildren of these religious or linguistic minorities would not be able tocompete.
These rights were being conferred only to ensure that themajority, who due to their
numbers would be politically powerful, didnot prevent the minorities from
establishing and administering theirown educational institutions. In so providing,
the basic feature of theConstitution, namely, secularism and equality for all citizens,
whethermajority or minority was being kept in mind.

16. In this behalf, an extract from Kesavananda's case is veryrelevant. It reads as
follows:

"It may be recalled that as regards the minorities theCabinet Mission had
recognized in their report to theBritish Cabinet on May 6, 1946, only three
maincommunities: general, Muslims and Sikhs. Generalcommunity included all
those who were non-Muslims ornon-Sikhs. The Mission had recommended an
AdvisoryCommittee to be set up by the Constituent Assembly whichwas to frame the
rights of citizens, minorities, tribals andexcluded areas. The Cabinet Mission
statement hadactually provided for the cession of sovereignty to thelndian people
subject only to two matters which were: (1)willingness to conclude a treaty with His
Majesty"'sGovernment to cover matters arising out of transfer ofpower and (2)
adequate provisions for the protection ofthe minorities. Pursuant to the above and
Paras 5 and 6of the Objectives Resolution the Constituent Assembly setup an
Advisory Committee on January 24, 1947. TheCommittee was to consist of
representatives of muslims,the depressed classes or the scheduled castes, the
Sikhs,Christians, Parsis, Anglo-Indians, tribals and excludedareas besides the
Hindus. As a historical fact it is safe tosay that at a meeting held on May 11, 1949, a
resolutionfor the abolition of all reservations for minorities otherthan the scheduled
castes found whole-hearted supportfrom an overwhelming majority of the
members of theAdvisory Committee. So far as the schedule castes wereconcerned it
was felt that their peculiar position wouldnecessitate special reservation for them
for a period of tenyears. It would not be wrong to say that the
separaterepresentation of minorities which had been the feature ofthe previous



Constitutions and which had witnesses somuch of communal tension and strife was
given up infavour of joint electorates in consideration of theguarantee of
fundamental rights and minorities" rightswhich it was decided to incorporate into
the newConstitution. The Objectives Resolution can be taken intoaccount as a
historical fact which moulded its nature andcharacter. Since the language of the
Preamble was takenfrom the resolution itself the declaration in the Preamblethat
India would be a Sovereign Democratic Republic whichwould secure to all its citizens
justice, liberty and equalitywas implemented in Parts III and IV and other
provisionsof Constitution. These formed not only the essentialfeatures of the
Constitution but also the fundamentalconditions upon and the basis on which the
various groupsand interest adopted the Constitution as the Preamblehoped to
create one unified integrated community.(emphasis supplied)"

17. The draft Articles were then forwarded by the AdvisoryCommittee to a
Committee for fundamental rights. They were alsoforwarded to another Committee
known as the Committee ofMinorities. These two Committees thereafter revised the
draft and therevised draft was then forwarded to the Constituent Assembly
fordiscussion. The relevant portion of the revised draft read as follows:

"Rights relating to Religion

13. All persons are equally entitled to freedom ofconscience, and the right freely to
profess, practise andpropagate religion subject to public order, morality orhealth
and to the other provisions of this Part.

Explanation 1. - The wearing the carrying of kirpans shallbe deemed to be included
in the profession of the Sikhreligion.

Explanation 2. - The above rights shall not include anyeconomic, financial, political
or other secular activities thatmay be associated with religious practice.

Explanation 3. - The freedom of religious practicequaranteed in this clause shall not
debar the State fromenacting laws for the purpose of social welfare and reformand
for throwing open Hindu religious institutions of apublic character to any class or
section of Hindus.

14. Every religious denomination or a section thereofshall have the right to manage
its own affairs in matters ofreligion and, subject to law, to own, acquire
andadminister property, movable and immovable, and toestablish and maintain
institutions for religious orcharitable purposes.

15. No person may be compelled to pay taxes, theproceeds of which are specifically
appropriated to furtheror maintain any particular religion or denomination.

16. No person attending any school maintained orreceiving aid out of public funds
shall be compelled to takepart in the religious instruction that may be given in
theschool or to attend religious worship held in the school orin premises attached



thereto.

17. Conversion from one religion to another broughtabout by coercion or undue
influence shall not berecognized by law.

Cultural and Educational Rights

18. (1) Minorities in every unit shall be protected inrespect of their language, script
and culture, and no lawsor regulations may be enacted that may
operateoppressively or prejudicially in this respect.

(2) No minority whether based on religion, communityor language shall be
discriminated against in regard to theadmission into State educational institutions,
nor shall anyreligious instruction be compulsorily imposed on them.

(3)(@). All minorities whether based on religion,community or language shall be free
in any unit toestablish and administer educational institutions of theirchoice.

(b) The State shall not, while providing State aidto schools, discriminate against
schools under themanagement or minorities whether based on religion,community
or language.”

Thus under Clause 18(3)(a) minorities based on religion, communityand language
were to be free to establish and administer educationalinstitutions. The Constituent
Assembly Debates, of 30th August, 1947, indicate that it was understood and clear
that the right toestablish and administer educational institutions was to be at their
ownexpense. During the Debate on 30th August 1947, Mr. K.T.M. AhmedIbrahim
Sahib Bahadur proposed an amendment in Clause 18(2). Thesuggested amendment
read as follows:

"Provided that this clause does not apply to stateEducational institutions maintained
mainly for the benefitof any particular community or section of the people."

18. Similarly Mrs. Purnima Banerji proposed an amendment to theeffect that under
Clause 18(2) after the words "state" the words "andState-aided" be inserted. To be
noted that both Mr. K.T.M. Ahmedand Mrs. Purnima Banerji were, by their proposed
amendments,seeking to enhance rights of minorities. The discussions which
followthese proposed amendments are very illustrative and informative.These
discussions read as follows:

"Mrs. Purnima Baneriji: Sir, my amendment is to clause18(2). It reads as follows:-
"That after the word "State", the words "and State-aided"be inserted."

The purpose of the amendment is that no minority,whether based on community or
religion shall bediscriminated against in regard to the admission intoState-aided
and State educational institutions. Many ofthe provinces, e.g., U.P., have passed
resolutions layingdown that no educational institution will forbid the entry ofany
members of any community merely on the ground thatthey happened to belong to



a particular community - evenif that institution is maintained by a donor who
hasspecified that that institution should only cater formembers of his particular
community. If that institutionseeks State aid, it must allow members of
othercommunities to enter into it. In the olden days, in theAnglo-Indian schools (it
was laid down that, though thoseschool were specifically intended for
Anglo-Indians, 10 percent of the seats should be given to Indians. In the latestreport
adopted by this House, it is laid down at 40 percent. I suggest Sir, that if this clause
is included withoutthe amendment in the Fundamental Rights, it will be a
stepbackward and many Provinces who have taken a stepforward will have to
retract their steps. We have manyinstitutions conducted by very philanthropic
people, whohave left large sums of money at their disposal. While wewelcome such
donations, when a principle has been laiddown that, if any institution receives State
aid, it cannotdiscriminate or refuse admission to members of othercommunities,
then it should be followed. We know, Sir,that many a Province has got provincial
feelings. If thisprovision is included as a fundamental right, I suggest thatit will be
highly detrimental. The Honourable Mover hasnot told us what was the reason why
he specificallyexcluded State-aided institutions from this clause. If hehad explained
it, probably the House would have beenconvinced. I hope that all the educationists
and othermembers of this House will support my amendment(emphasis supplied)
Even though Mrs. Purnima Banerji is seeking to give furtherprotection to students of
minority community, her speech indicatesthe principle, accepted by all, that if an
institute receives State aidit cannot discriminate or refuse admission to members of
othercommunities. the reply of Mr. Munshi is as follows:-

Mr. K.M. Munshi: Mr. President, Sir, the scope of thisClause 18(2) is only restricted to
this, that where the Statehas got an educational institution of its own, no
minorityshall be discriminated against. Now, this does recognise tosome extent the
principle that the State cannot own aninstitution from which a minority is excluded.
As a matterof fact, this to some extent embodies the converseproposition over
which discussion took place on Clause 16,namely no minority shall be excluded from
any schoolmaintained by the State. That being so, it secures thepurpose which
members discussed a few minutes ago.This is the farthest limit to which I think, a
fundamentalright can go.

Regarding Ibrahim Sahib"s amendment, I consider thatit practically destroys the
whole meaning and content ofthis fundamental right. This minority right is intended
toprevent majority control legislatures from favouring theirown community to the
exclusion of other communities.The question therefore is : Is it suggested that the
Stateshould be at liberty to endow schools for minorities? Thenit will come to this
that the minority will be a favoured Section of the public. This destroys the very
basis of afundamental right. I submit that it should rejected.(emphasis supplied)

XXX XXX XXX



Then comes Mrs. Banerji''s amendment. it is wider thanthe clause itself. As I pointed
out, Clauses 16 to 18 arereally two different propositions. This is with regard
tocommunities. Through the medium of a fundamentalright, not by legislation, not
by administrative action thisamendment seeks to close down thousands of
institutionsin this country.

I can mention one thing so far as my province isconcerned there are several
hundreds of Hindu Schoolsand several dozens of Muslim Schools. Many of them
arerun by charities which are exclusively Hindu or Muslim.Still the educational policy
of the State during theCongress regime has been that as far as possible
nodiscrimination should be permitted against any pupil byadministrative action in
these schools. Whenever a case ofdiscrimination is found, the Educational Inspector
goes intoit; particularly with regard to Harijans it has beendrastically done in the
Province of Bombay. Now if youhave a fundamental right like this, a school which
has gota thousand students and receives Rs. 500 by way of grantfrom Government,
becomes a State aided School. A trustintended for one community maintains the
School and outof Rs. 50,000 spent for the School Rs. 500 only comesfrom
Government as grant. But immediately the SupremeCourt must hold that this right
comes into operation asregards this School. Now this, as I said, can best be doneby
legislation in the provinces, through the administrativeaction of the Government
which takes into considerationsusceptibilities and sometimes makes allowances
forcertain conditions. How can you have a Fundamental lawabout this? How can you
divert crores of rupees of trustfor some other purpose by a stroke of the pen? The
ideaseems to be that by placing these two lines in theconstitution everything in this
country has to be changedwithout even consulting the people or without
evenallowing the legislatures to consider it. I submit thatlooking into the present
conditions it is much better thatthese things should be done by the normal process
ofeducating the people rather than by putting in aFundamental Right. This clause is
intended to berestrictive that neither the Federation nor a unit shallmaintain an
institution from which minorities are excluded.If we achieve this, this will be a very
great advance thatwe would have made and the House should be contentwith this

much advance."
Thus to be seen that Mr. Munshi echoed the sentiment so oftenexpressed by

Counsel before us i.e. that by securing a small amount ofaid, the right to administer
educational institutions cannot be given up.This was immediately answered as
follows:

"Mr. Hussain Imam : I will not take more than twominutes of the time of the House. I
think there is nothingwrong with the amendment which has been moved by
Mrs.Banerji. She neither wants those endowed institutions tobe closed, nor their
funds to be diverted to purposes forwhich they were not intended. What she does
ask is thatthe State being a secular State, must not ge a party toexclusion. It is open
to the institutions which want torestrict admission to particular communities or



particularclasses, to refuse State aid and thereby, after they haverefused to State
aid, they are free to restrict theiradmission of the students to any class they like. The
Statewill have no say in the matter. Here the word "recognize"has not been put in.
In Clause 16 we put the all embracingword "recognize". therefore all this trouble
arose that wehad to refer that to a small Committee. In this clause theposition is
very clear. And Mr. Munshi, as a clever lawyer,has tried to cloud this. It is open to the
institution whichhas spent Rs. 40,000 from its funds not to receive Rs. 500as grant
from the State but it will be open to the State todeclare that as a matter of State
policy exclusiveness mustnot be accepted and this would apply equally to
themajority institutions as well as minority institutions. Noinstitution receiving State
aid should close its door to anyother class of persons in India merely because its
donorhas originally so desired to restrict. They are open torefuse the State aid and
they can have any restriction theylike. (emphasis supplied)

XXX XXX XXX

Pandit Hirday Nath Kunzru : Mr. President, I supportthe amendment moved by Mrs.
Banerji. I followed withgreat interest Mr. Munshi"s exposition. His view was that ifwe
accepted the principle that educational institutionsmaintained by the State shall be
bound to admit boys of allcommunities, it would be a great gain and that we
shouldnot mix up this matter with other matters howsoeverimportant they may be.
I appreciate his view point.Nevertheless I think that it is desirable in view of
theimportance that we have attached to various provisionsaccepted by us regarding
the development of a feeling ofunity in the country that we should today accept
theprinciple that a boy shall be at liberty to join any schoolwhether maintained by
the State or by any private agencywhich receives aid from State funds. No school
should beallowed to refuse to admit a boy on the score of hisreligion. This does not
mean, Sir, as Mr. Munshi seems tothink, that the Headmaster of any school would
be under acompulsion to admit any specified number of boysbelonging to any
particular community. Take for instancean Islamia School. If 200 Hindu boys offer
themselves foradmission to that School, the Headmaster will be under noobligation
to admit all of them. But the boys will not bedebarred, from seeking admission to it
simply becausethey happen to be Hindus. The Headmaster will lay downcertain
principles in order to determine which boys shouldbe admitted.

XXX XXX XXX

Sir, we have decided not to allow separaterepresentation in order to create a feeling
of onenessthroughout the country. We have even disallowedcumulative voting
because, as Sardar Vallabhabhai Pateltruly stated the other day, its acceptance
would meanintroduction by the backdoor of the dangerous principle ofcommunal
electorates which we threw out of the frontdoor. So great being the importance that
we attach to thedevelopment of a feeling of nationalism, is it not desirableand it is
not necessary that our educational institutionswhich are maintained or aided by the
State should notcater exclusively for boys belonging to any particularreligion or



community? If it is desirable in the case ofadults that a feeling of unity should be
created, is it notmuch more desirable where immature children and boysare
concerned that no principle should be accepted which would allow the
dissemination, directly or indirectly, ofanti-national ideas or feelings?

Sir, since the future welfare of every State depends oneducation, it is I think very
important that we should todayfirmly lay down the principle that a school, even
though itmay be a private school, should be open to the children ofall communities
if it receives aid from Government. Thisprinciple will be in accordance with the
decisions that wehave arrived at on other matters so far. Its non-acceptancewill be
in conflict with the general viewregarding the necessity of unity which we have
repeatedlyand emphatically expressed in this House. (emphasissupplied)

These discussions clearly indicate that the main emphasis was on unityand equality.
The protection which was being given to the minoritieswas merely to ensure that
the politically strong majority did notprevent the minorities from having educational
institutions at theirown expense. It is clear that the framers always intended that
theprinciples of secularism and equality were to prevail over evenminorities" rights.
If the State aid was taken then there could be nodiscrimination or refusal to admit
members of other communities. Onthis basis the amendments moved by Mr. K.T.M.
Ahmed Ibrahim SahibBahadur and Mrs. Purnima Banerji (which sought to create
additionalrights in favour of minorities) were rejected.

19. The draft was taken sent back to the Committee. When it cameback to the
Constituent Assembly the relevant Articles read as follows:

"22. (1) No religious instruction shall be provided by theState in any educational
institution wholly maintained outof State funds:

Provided that nothing in this clause shall apply to aneducational institution which is
administered by the Statebut has been established under any endowment or
trustwhich requires that religious instruction shall be impartedin such institution.

(2) No person attending any education Institutionrecognized by the State or
receiving aid out of State fundsshall be required to take part in any religious
instructionthat may be imparted in such institution or to attend anyreligious
worship that may be conducted in such institutionor in any premises attached
thereto unless such person, orif such person is a minor, his guardian has given
hisconsent thereto.

(3) Nothing in this article shall prevent any communityor denomination from
providing religious instruction forpupils of that community or denomination in
aneducational institution outside its working hours.

Cultural and educational rights



23. (1) Any section of the citizens residing in theterritory of India or any part thereof
having a distinctlanguage, script and culture of its own shall have the rightto
conserve the same.

(2) No minority whether based on religion, communityor language shall be
discriminated against the regard to theadmission of any person belonging to such
minority intoany educational institution maintained by the State.

(3)(a@) All minorities whether based on religion,community or language shall have the
right to establishand administer educational institutions of their choice.

(b) The State shall not, in granting aid to educationalinstitutions, discriminate
against any educationalinstitution on the ground that it is under the managementof
a minority, whether based on religion, community orlanguage.

20. These were discussed in the Constituent Assembly on 7th and 8thDecember,
1948. It must be noted that there was a practice tocirculate in advance, any
proposed amendment, which a Memberdesired to move. The proposed amendment
was circulated inadvance for sound reasons, namely that every body else would
havenotice of it and be prepared to express views for or against theproposed
amendment. On 7th December, 1948 Clause 22 was beingconsidered, Mr. H.V.
Kamath proposed as follows:

"Shri H.V. Kamath (C.P. and Berar : General). Mr. VicePresident, I move-
"That in Clause (2) of Article 22, the words "recognized bythe State or" be deleted."

I move this amendment with a view to obtainingsome clarification on certain dark
corners of these twoarticles - Articles 22 and 23. I hope that my learned FriendDr.
Ambedkar will not, in his reply, merely toe the line ofleast resistance and say "I
oppose this amendment”, butwill be good enough to give some reasons why he
opposesor rejects my amendment, and I hope he will try his bestto throw some light
on the obscure corners of this article.If we scan the various clauses of this article
carefully andturn a sidelong glance at the next articles too, we will findthat there are
some inconsistencies or at least aninconsistency. Clause (1) of Article 22 imposes
anabsolute ban on religious instruction in institutions whichare wholly maintained
out of State funds. The proviso,however, excludes such institutions as are
administered bythe State which have been established under anendowment or trust
- that is, under the proviso thoseinstitutions which have been established under
anendowment or trust and which require, under theconditions of the trust, that
religious instruction must beprovided in those institutions, about those, when the
Stateadministers then, there will not be any objection toreligious instruction. Clause
(2) lays down that no personattending an institution recognized by the State
orreceiving aid out of State funds shall be required to takepart in religious
instruction. The means, it would not becompulsory. I am afraid I will have to turn to
Clause 23,Sub-clause (3) (a) where it is said that all minorities,whether based on



religion, community or language, shallhave the right to establish and administer
educationalinstitutions of their choice. Now, is it intended that theinstitutions
referred to in the subsequent clause whichminorities may establish and conduct and
administeraccording to their own choice, is it intended that in theseinstitutions the
minorities would not be allowed to providereligious instruction? There may be
institutionsestablished by minorities, which insist on students"attendance at
religious classes in those institutions andwhich are otherwise unobjectionable.
There is no pointabout State aid, but I cannot certainly understand why theState
should refuse recognition to those institutionsestablished by minorities where they
insist on compulsoryattendance at religious classes. Such interference by theState I
feel is unjustified and unnecessary. Besides, thisconflicts with the next article to a
certain extent. Ifminorities have the right to establish and administereducational
institutions of their own choice, is it contendedby the Honourable Dr. Ambedkar that
the State will say"You can have institutions, but you should not havereligious
instructions in them if you want our recognition".Really it beats me how you can
reconcile these two pointsof view in Articles 22 and 23. The minority, as I
havealready said, may establish such a school or its own pupilsand make religious
instruction compulsory in that school.If you do not recognise that institution, then
certainly thatschool will not prosper and it will fail at attract pupils.Moreover, we
have guaranteed certain rights to theminorities and, it may be in a Christian School,
they mayteach the pupils the Bible and in a Muslim school theKoran. If the
minorities, Christians and Muslims, canadminister those institutions according to
their choice andmanner, does the House mean to suggest that the Stateshall not
recognize such institutions? Sir, to my mind, ifyou pursue such a course, the
promises we have made tothe minorities in our country, the promises we have
madeto the ear we shall have broken to the heart. therefore Ido not see any point
why, in institutions that aremaintained and conducted and administered by
theminorities for pupils of their own community the Stateshould refuse to grant
recognition, in case religiousinstruction is compulsory. When once you have
allowedthem to establish schools according to their choice, it isinconsistent that you
should refuse recognition to them onthat ground. I hope something will be done to

rectify thisinconsistency."
Thus it is to be seen that Shri H.V. Kamath is referring not just todraft Article 22 but

also to draft Article 23(3)(a). He is pointing outthat there is an apparent conflict
between these two Articles. DraftArticles 22 and 23(3)(a) are, with minor changes,
what are nowArticles 28(3) and 30(1). Dr. Ambedkar opposed the
amendmentsproposed by Shri H.V. Kamath for various reasons, one of which is
asfollows:

"We have accepted the proposition which is embodied inArticle 21, that public funds
raised by taxes shall not beutilised for the benefit of any particular community."

21. Shri H.V. Kamath then asked for a clarification as follows:



"On a point of clarification, what about institutions andschools run by a community
or a minority for its ownpupils - not a school where all communities are mixed buta
school run by the community for its own pupils?"

22. Thus Shri H.V. Kamath is again emphasising that there could beminority
educational institutions run for their own pupils. The answerto this, by Dr.
Ambedkar, is as follows:

The Honourable Dr. B.R. Ambedkar: If my FriendMr. Kamath will read the other
article he will see that oncean institution, whether maintained by the community
ornot, gets a grant, the condition is that it shall keep theschool open to all
communities, that provision he has notread." (emphasis supplied)

23. To be noted that in the draft Articles there is no clause whichprovided that if an
institution, whether maintained by the communityor not, gets a grant, it shall keep
the school open to all communities.The next clause which Dr. Ambedkar referred to,
was the proposedamendment moved by Pandit Thakur Dass Bhargava. As stated
abovethis proposed amendment had already been circulated to all. It isclear that Dr.
Ambedkar had already accepted the proposal of PanditThakur Dass Bharvava.

24. On 8™ December, 1948, when Pandit Thakur Dass Bhargavamoved his
amendment, the debate read as follows:

"Pandit Thakur Das Bhargava: Sir, I beg to move.

That for amendment No. 687 of the List ofamendments, the following be
substituted:-

"That for Clause (2) of Article 23, the following besubstituted :-

"(2) No citizen shall be denied admission into anyeducational institution maintained
by the State or receivingaid out of State funds of grounds only of religion,
race,caste, language or any of them."

and Sub-clauses (a) and (b) of Clause (3) of Article 23 berenumbered and new Article
23-A".

Sir, I find there are three points of difference betweenthis amendment and the
provisions of the section which itseeks to amend. The first is to put in the words "no
citizen"for the words ""no majority". Secondly that not only theinstitutions which are
maintained by the State will beincluded in it, but also such institutions as are
receiving aidout of state funds. Thirdly, we have, instead of the words"religion,
community or language", the words, "religion,race, caste, language or any of them".

Now, Sir, it is happens that the words "no minority"seeks to differentiate the
minority from the majority,whereas you would be pleased to see that in the
Chapterthe words of the heading are "cultural and educationalrights”, so that the
minority rights as such should not findany place under this section. Now if we read



Clause (2) itwould appear as if the minority had been given certaindefinite rights in
this clause, whereas the national interestsrequire that no majority also should be
discriminatedagainst in this matter. Unfortunately, there is in somematters a
tendency that the minorities as such possessand are given certain special rights
which are denied to themajority. It was the habit of our English masters that
theywanted to create discriminations of this sort between theminority and the
majority. Sometimes the minority saidthat they were discriminated against and on
otheroccasions the majority felt the same thing. Thisamendment brings the majority
and the minority on anequal status.

In educational matters, I cannot understand, from thenational point of view, how
any discrimination can bejustified in favour of a minority or a majority.
therefore,what this amendment seeks to do is that the majority andthe minority are
brought on the same level. There will beno discrimination between any member of
the minority ormajority in so far as admission to educational institutionsare
concerned. So I should say that this is a charter of theliberties for the student-world
of the minority and themajority communities equally.

The second change which is amendment seeks tomake is in regard to the
institutions which will be governedby this provision of law. Previously only the
educationalinstitutions maintained by the State were included. Thisamendment
seeks to include such other institutions as areaided by State funds. There are a very
large number ofsuch institutions, and in future, by this amendment therights of the
minority have been broadened and the rightsof the majority have been secured. So
this is a veryhealthy amendment and it is a kind of nation-buildingamendment.

Now, Sir, the word "community" is sought to be removedfrom this provision
because "community" has no meaning.If it is a fact that the existence of a
community isdetermined by some common characteristic and allcommunities are
covered by the words religion orlanguage, then "community" as such has no basis.
So theword "community" is meaningless and the wordssubstituted are "race or
caste". So this provision is sobroadened that on the score of caste, race, language,
orreligion no discrimination can be allowed.

My submission is that considering the matter from all thestandpoints, this
amendment is one which should beaccepted unanimously by this House."
(emphasissupplied)

25. To be noted that the proposed Article 23(2) is now Article 29(2).It is being
incorporated in Article 23 which also contained what is nowArticle 30(1). Pandit
Thakur Dass Bhargava was proposing thisamendment with the clear intention that it
should apply to minorityeducational institutions under, what is now Article 30(1).
The wholepurpose is to further principles of secularism and to see that in
Statemaintained and State aided educational institutions there was nodistinction
between majority or minority communities. At this stage itmust be noted that no



contrary view was expressed at all. Dr.Ambedkar then replied as follows:

"The Honourable Dr. B.R. Ambedkar: Sir, of theamendments which have been
moved to Article 23, I canaccept amendment No. 26 to amendment No. 687
byPandit Thakur Dass Bhargava. I am also prepared toaccept amendment No. 31 to
amendment No. 690, alsomoved by Pandit Thakur Dass Bhargava."

26. The amendment proposed by Pandit Thakur Dass Bhargava wasunanimously
accepted by the Constituent Assembly. This is how andwhy, what is now Article 29(2)
was framed and incorporated. Clearlyit was to govern all educational institutions
including minorityeducational institutions under what is now Article 30(1). The
finalresolution is as follows:

"Mr. Vice-President: The question is:
That for Clause (2) of Articles 23, the following besubstituted:-

"No citizen shall be denied admission into any educationalinstitution maintained by
the State or receiving aid out ofState funds on grounds only of religion, race,
caste,language or any of them";

and Sub-clause (a) and (B) of Clause (3) of Article 23 berenumbered as new Article
23-A.

The motion was adopted."

27. A reading of the Constituent Assembly debates clearly show thatthe intention of
the framers of the Constitution was that Article 29(2)was to apply to all educational
institutions, including minorityeducational institutions under Article 30.

28. This being the historical background and the intention of theframers, the
contextual approach must also be one which gives effectto the minority rights but
which does not elevate them into a special orprivileged class of citizens. The
contextual approach must thereforebe that minorities have full rights to establish
and administereducational institution at their own costs, but if they choose to
takeState aid they must then abide by the Constitutional mandate ofArticle 29(2) and
with principles of equality and secularism.

29. The same result follows if well settled principles of interpretationare applied. It is
settled law that if the language of the provision,being considered, is plain and
unambiguous the same must be giveneffect to, irrespective of the consequences
that may result or arise. Itis also settled law that while interpreting provisions of a
Statute, if twointerpretations are possible, one which leads to no conflict between
thevarious provisions and another which leads to a conflict between thevarious
provisions, then the interpretation which leads to no conflictmust always be
accepted. As already been seen, the intention of theframers of the Constitution is
very clear. The framers unambiguouslyand unanimously intended that rights given
under Article 30(1) couldbe fully enjoyed so long as the educational institutions



wereestablished and administered at their own costs and expense. OnceState aid
was taken, then principles of equality and secularism, onwhich our Constitution is
based, were to prevail and admission couldnot be denied to any student on grounds
of religion, race, caste,language or any of them.

30. A plain reading of Article 29(2) shows that it applies to "anyeducational
institution" maintained by the State or receiving aid out ofState funds. The words
"any educational institution" takes within itsambit an educational institution
established under Article 30(1). It isto be remembered that when Article 29(2) [i.e.
Article 23(2)] wasframed it was part of the same Article which contained what is
nowArticle 30(1). Thus it was clearly meant to apply to Article 30(1) aswell.
Significantly Article 30 nowhere provides that the provisions ofArticle 29(2) would
not apply to it. Article 30(1) does not exclude theapplicability of the provisions of
Article 29(2) to educationalinstitutions established under it. A plain reading of the
two Articlesindicates that the rights given under Article 30(1) can be fullyexercised
so long as no aid is taken from the State. It is for thisreason that Article 30 does not
make it compulsory for a minorityeducational institution to take aid or for the State
to give it. All thatArticle 30(2) provides is that the State in granting aid to
educationalinstitutions shall not discriminate against any educational institution
onthe ground that it is under the management of a minority. In caseswhere the
State gives aid to educational institutions the State wouldbe bound by the
Constitutional mandate of Article 29(2) to ensure thatno citizen is denied admission
into the educational institution ongrounds of religion, race, caste, language or any
of them. By soinsisting the State would not be discriminating against a
minorityeducational institution. It would only be performing the obligation castupon
it by the Constitution of India.

31. This interpretation is also supported by the wording of Article30(2). Article 30(2)
merely provides that the State shall notdiscriminate on the ground that it is under
the management of aminority. To be noted that Article 30(2) does not provide that
Stateshall not in granting aid impose any condition which would restrict orabridge
the rights guaranteed under Article 30(1). The framers wereaware that when State
aid was taken the principles of equality andsecularism, which are the basis of our
Constitution, would have toprevail. Clearly the framers of the Constitution
considered theprinciple of equality and secularism to be more important than
therights under Article 30(1). Thus in Article 30(2) it was advisedly notprovided that
rights under Article 30(1) could not be restricted orabridged whilst granting aid. A
plain reading of Article 30(2) showsthat the framers of the Constitution envisaged
that certain rightswould get restricted and/or abridged when a minority
educationalinstitute chose to receive aid. It must also be noted that whenproperty
rights were deleted [by deletion of Article 19(1)(f)] theframers of the Constitution
realised that rights under Article 30(1)would get restricted or abridged unless
specifically protected. ThusArticle 30(1A) was introduced. Article 30(1A), unlike Article
30(2),specifically provides the acquisition of property of a minorityeducational



institute must be in a manner which does not restrict orabrogate the rights under
Article 30(1). When the framers so intendedthey have specifically so provided.
Significantly even after Judgmentsof this Court (set out hereafter) which laid down
that Article 29(2)applied to Article 30(1), the framers have not amended Article 30
toprovide to the contrary.

32. Even though a plain reading of Articles 29(2) and Article 30leads to no clash
between the two Articles, it has been submitted bycounsel on behalf of minorities
that the right to establish andadminister educational institutions be considered an
absolute right andthat by giving aid the State cannot impose conditions which
wouldrestrict or abrogate and/or abridge, in any manner, the right underArticle
30(1). It has been submitted that the right to administereducational institutions
includes the right to admit students. It hasbeen submitted that the minorities,
whether based on religion orlanguage, have a right to admit students of their
community. It issubmitted that this right is not taken away or abridged because
Stateaid is taken. It is submitted that notwithstanding the plain language ofArticles
29(2) and 30 it must be held that the rights under Article30(1) prevail over Article
29(2).

33. To accept such an argument one would have to read into Article30(2) words to
the effect "state cannot in granting aid lay downconditions which would restrict,
abridge or abrogate rights underArticle 30(1)" or to read into Article 30(1) words to
the effect"notwithstanding the provisions of Article 29(2)". Purposely no suchwords
are used. A clash is sought to be created between Article 30(1)and 29(2) when no
such clash exists. The interpretation sought to begiven is on presumption that rights
under Article 30(1) are absolute.As is set out in greater detail hereafter, every single
authority of thisCourt, for the past over 50 years, has held that the rights under
Article30(1) are subject to restrictions. All counsel appearing for theminority
educational institutions conceded that rights under Article30(1) are subject to
general secular laws of the country. If rightsunder Article 30(1) are subject to other
laws of the country it canhardly be argued that they are not subject to a
constitutionalprovision.

34. The interpretation sought to be placed not only creates a clashbetween Articles
29(2) and 30 but also between Article 30 and Article15(1). Article 15(1) prohibits the
State from discriminating againstcitizens on grounds only of religion, race, caste,
sex, place of birth orany of them. If the State were to give aid to a minority
educationalinstitution which only admits students of its community then it wouldbe
discriminating against other citizens who cannot get admission tosuch institutions.
Such an interpretation would also lead to clashbetween Article 30 and Article 28(3).
There may be a religiousminority educational institute set up to teach their own
religion. Suchan institute may, if it is unaided, only admit students who are willingto
say their prayers. Yet once aid is taken such an institution cannotcompel any student
to take part in religious instructions unless thestudent or his parent consents. If



Article 30(1) were to be read in amanner which permits State aided minority
educational institutions toadmit students as per their choice, then they could refuse
to admitstudents who do not agree to take part in religious instructions.
Theprohibition prescribed in Article 28(2) could then be renderedsuperfluous and/or
nugatory. Apart from rendering Article 28(2)nugatory such an interpretation would
set up a very dangerous trend.All minority educational institutions would then
refuse to admitstudents who do not agree to take part in religious instructions. In
allfairness to all the counsels appearing for minority educationalinstitutions, it must
be stated that not a single counsel argued thatArticle 28(2) would not govern Article
30(1). All counsel fairlyconceded that Article 30(1) would be governed by Article
28(2). Onefails to understand how Article 30(1) can be held to be subject toArticle
28(2) but not subject to Article 29(2).

35. Accepting such an interpretation would also lead to ananomalous situation. As is
being held all citizens have a fundamentalright to establish and carry on an
educational institution under Article19(1)(g). An educational institution can also be
established andmaintained under Article 26(a). An educational institution could
alsobe established under Article 29(1) for purposes of conserving a distinctlanguage,
script or culture. All such educational institutions would begoverned by Article 29(2).
Thus if a religious educational institution isestablished under Article 26(a) it would
on receipt of State aid have tocomply with Article 29(2). Similarly an educational
instituteestablished for conserving a distinct language, script or culture would,if it is
receive State aid, have to comply with Article 29(2). Suchinstitution would also have
been established for benefit of their owncommunity or language or script or culture.
If such educationalinstitutions have to comply with Article 29(2) it would be
anomalous tosay that a religion or linguistic educational institution, merely
becauseit is set up by a minority need not comply with Article 29(2). Theanomaly
would be greater because an educational institute set upunder Article 26(a) would
be for teaching religion and an educationalinstitute set up under Article 29(1) would
be for conserving a distinctlanguage. On the other hand an educational institute set
up underArticle 30(1) may be to give general secular education. It would
beanomalous to say that an educational institute set up to teach religionor to
conserve a distinct language, script or culture has to comply withArticle 29(2) but an
educational institute set up to give general seculareducation does not have to
comply with Article 29(2). It must againbe remembered that Article 30 was not
framed to create a special orprivileged class of citizens. It was framed only for
purposes ofensuring that the politically powerful majority did not prevent
theminority from having their educational institute. We cannot give toArticle 30(1) a
meaning which would result in making the minorities,whether religious or linguistic,
a special or privileged class of citizens.We should give to Article 30(1) a meaning
which would further thebasic and overriding principles of our Constitution viz.
equality andsecularism. The interpretation must not be one which would create
afurther divide between citizen and citizen.



36. It has also been submitted that a minority educational institutewould have been
established only for the purpose of giving educationto students of that particular
religious or linguistic community. It hasbeen submitted that if Article 29(2) were to
apply then the very basisof establishing such an educational institution would
disappear onceState aid is taken. Whilst considering such a submission one
mustkeep in mind that the desire to establish educational or otherinstitutions for
the benefit of students of their own community wouldbe there not only in minority
communities. Such a desire would bethere in all citizens and communities, whether
majority or minority. Ifthe majority communities, whether religious or linguistic,
canestablish and administer educational institutions for their owncommunity at
their own costs why should the position be different forminorities. If an educational
institute established by a majoritycommunity for members of that community only,
takes States aid, itwould then lose the right to admit only students of its own
community.it would have to comply with the Constitutional mandate of Article29(2).
The position is no different for an educational instituteestablished by a minority. The
basic feature of our Constitution isequality and secularism. It follows that the
minority cannot be a moreprivileged class or section of citizen. At the cost of
repetition it isagain emphasised that Article 30 does not deal with minorities who
areeconomically or socially backward. These are not communities whosechildren are
not capable of competing on merit, e.g. a Tamilian inTamil competes with others
and gets admission on merit. Even whenhe/she shifts to Maharashtra he/she
continues to be able to competeopenly and get admission on merit. Merely because
a Tamilian shiftsto Maharashtra or some other State does not mean that
Tamilianbecomes a citizen entitled to special privilege or rights not available toother
citizens. This was not the purpose or object of Article 30.Article 30 was framed only
to ensure that the Maharashtrians, byreason of their being politically powerful, do
not prevent the Tamilianfrom establishing an educational institution at their own
cost. Article20 merely protects the right of the minority to establish andadminister
an educational institution, i.e. to have the same rights asthose enjoyed by majority.
Article 30 gives no right to receive Stateaid. It is for the institution to decide whether
it wants to received aid.If it decides to take State aid then Article 30(2) merely
provides thatthe State will not discriminate against it. When State, whilst givingaid,
asks the minority educational institute to comply with aconstitutional mandate, it
can hardly be said that the State isdiscriminating against that institute. The State is
bound to ensure thatall educational institutes, whether majority or minority, comply

withthe constitutional m%ndate. ) ) ) ) ) )
37. Another respect to be kept in mind is that in practical terms,throwing open

admission to all, does not affect rights under Article30(1). If the educational
institution is for purposes of teaching thereligion or language of the concerned
minority, then even thoughadmission is thrown open to all very few students of
othercommunities will take admission in such an educational institution. Ifthe
educational institution is giving general secular education, then theminority



character of that institution does not get affected by having amajority of students
from other communities. Even though themajority of students may be from other
communities the institutionwill still be under the management of the minority.
Further if theeducational institution is a school, then the management will, in spiteof
Article 29(2), still be able to take a sizable number of students fromtheir own
community into the school. Article 29(2) precludesreservations on grounds of
religion, race, caste or language. But itdoes not preclude giving of preference, if
everything else is equal.Admission into schools generally are by interview. At this
stage thereis no common entrance test which determines merit.
Undoubtedlychildren of the minority communities, contemplated by Article
30(1),would be as bright or capable as children of other communities. Thuswhilst
admitting at this stage preference can always be given tomembers of their own
community so long as some students of othercommunities are also admitted and
denial is not on basis of religion,race, caste, language or any of them. Thus for
admissions in schools,Article 29(2) will pose no difficulty to minority institutions.
However,Article 29(2) will require, if State aid is taken, that admissions intocollege,
either under graduate or post graduate and admission intoprofessional course, be
not denied to any citizen on grounds ofreligion, race, caste, language or any of
them. This would mean thatadmissions must be on merit from the common
entrance testprescribed by the University or State. Here also if two students
haveequal merit, preference can be given to a student of their owncommunity. Also
Article 29(2) does not preclude minority (or evenother educational institutions)
admitting or denying admission ongrounds other than religion, race, caste,
language or any of them.Thus e.g. preferential admission could be given to those
students whoare willing to serve the community or work in a particular region, for
aparticular period of time after passing out. Also in such cases marksnot exceeding
15% can be allotted for interviews. This will ensure thata sufficient number of
students of their own community are admitted.More importantly there is no reason
to believe that students of theseminority communities will not be able to compete

on merit. A sizablenumber will be available on merit also.
38. Most importantly we are interpreting the Constitution. As thelanguage of

Articles 29(2) and 30 is clear and unambiguous the Courthas to give effect to it,
irrespective of the consequences. This is allthe more necessary as the same is in
consonance with the intention ofthe framers. Court cannot give an interpretation
which creates aclash where none exits. Court cannot add words which the
framerspurposely omitted to use/add. Courts cannot give an interpretation,not
supported by a plain reading, on considerations, such as minorityeducational
institutions not being able to admit their own students.To be remembered that
there is no compulsion to receive State aid.As was mentioned during the
Constituent Assembly Debates themanagement can refuse to take aid. But if they
choose to take Stateaid, then even a minority educational institution must abide by
theConstitutional mandate of Article 29(2) just as they have to complywith the



Constitutional mandate of Article 28(2) and comply withgeneral secular laws of the
country.

39. Thus looked at either from the historical point of view and/or theintention of the
framers and/or from the contextual viewpoint and/orfrom principles of
interpretation it is clear that Article 29(2) fullyapplies to Article 30. If a minority
educational institute chooses totake State aid, it cannot then refuse to admit
students on grounds ofreligion, race, case, language or any of them.

40. Now let us see whether the principles of "stare Devises" requireus to take a
different view. A large number of authorities have beencited and one has to
consider these authorities.

41. The first case, which was decided as far back as on 9th April,1951, was the case
of 281733 . In this case the State ofMadras was maintaining Engineering and
Medical Colleges. In thosecolleges, for many years before the commencement of
theConstitution, the seats used to be filled up in a proportion, set forth inwhat was
called "the Communal G.O.". The allocation of seats was as follows:

"Non- Brahm n (H ndu) 6Backward Hi ndus 2Brahm ns

After the Constitution was framed a Writ Petition under Article 226came to be filed
by Srimathi Champakam Dorairajan and one anotherin the High Court of Madras.
She complained that this Communal G.O. affected her fundamental rights, inter alia,
under Article 29(2). Onbehalf of the State it was argued that there was no
discrimination andno infringement of fundamental rights. It was argued that it was
theduty of the State to take care of and promote educational andeconomic interest
of the weaker section of the people. It was arguedthat giving preferences and/or
reservations did not violate Article29(2). This argument was repelled and it was held
as follows:

"It will be noticed that while Clause (1) protects thelanguage, script or culture of a
section of the citizens,Clause (2) guarantees the fundamental right of anindividual
citizen. The right to get admission into anyeducational institution of the kind
mentioned in Clause (2)is a right which an individual citizen has as a citizen andnot
as a member of any community or class of citizens.This right is not to be denied to
the citizen on grounds onlyof religion, race, caste, language or any of them. If
acitizen who seeks admission into any such educationalinstitution has not the
requisite academic qualifications andis denied admission on that ground, he
certainly cannot beheard to complain of an infraction of his fundamental rightunder
this article. But, on the other hand, if he has theacademic qualifications but is
refused admission only onground of religion, race, caste, language or any of
them,then there is a clear breach of his fundamental rights.

XXX XXX XXX
XXX XXX XXX
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Take the case of the petitioner Srinivasan. It is notdisputed that he secured a much
larger number of marksthan the marks secured by many of the
Non-Brahmincandidates and yet the Non-Brahmin candidates whosecured less
number of marks will be admitted into six outof every 14 seats but the petitioner
Srinivasan will not beadmitted into any of them. What is the reason for thisdenial of
admission except that he is a Brahmin and not aNon-Brahmin. He may have secured
higher marks thanthe Anglo-Indian and Indian Christians or Muslimcandidates but
nevertheless, he cannot get any of theseats reserved for the last mentioned
communities for nofault of his except that he is a Brahmin and not a memberof the
aforesaid communities. Such denial of admissioncannot but be regarded as made
on ground only of hiscaste.

It is argued that the petitioners are not deniedadmission only because they are
Brahmins but for avariety of reasons, e.g., (a) they are Brahmins, (b)Brahmins have
an allotment of only two seats out of 14and (c) the two seats have already been filled
up by moremeritorious Brahmin candidates. This may be true so faras these two
seats reserved for the Brahmin are concernedbut this line of argument can have no
force when we cometo consider the seats reserved for candidates of
othercommunities, for so far as those seats are concerned, thepetitioners are
denied admission into any of them not onany ground other than the sole ground of
their beingBrahmins and not being members of the community forwhom these
reservations have been made. Theclassification in the Communal G.O. proceeds on
the basisof the religion, race and caste. In our view, theclassification made in the
Communal G.O. is opposed tothe Constitution and constitutes a clear violation of
thefundamental rights guaranteed to the citizen under Article29(2). In this view of
the matter, we do not find itnecessary to consider the effect of Articles 14 or 15 on
thespecific articles discussed above."

Thus as far back as in 1951 it has been held that Article 29(2) doesnot permit
reservation in favour of any caste, community or class ofpeople. An argument based
on the word "only" in Article 29(2), to theeffect that admitting students of their own
community did not amountto refusing admission on grounds of religion, race, caste,
language orany of them was rejected. Undoubtedly, this was a case pertaining
toeducational institutions maintained by the State. But theinterpretation of Article
29(2) would remain the same even in respectof "educational institutions aided by
the State". In all such institutionsthere can be no reservations based on religion,
race, caste, languageor any of them. The term "any educational Institution" in Article
29(2)would also include a minority educational institution under Article 30.Thus the
interpretation of Article 29(2) would remain the same even inrespect of a minority
educational institution under Article 30(1).

42.In Champakam Dorairajan's case the reservations were not justfor economically
or socially backward communities. There werereservations for Anglo Indians, Indian
Christians, Muslims, Brahminsand Non-Brahmins. After this Court struck down the



reservation theframers of the Constitution amended Article 15 by adding Article
15(4)which reads as follows:

"15(4). Nothing in this article or in Clause (2) of Article 29shall prevent the State from
making any special provisionfor the advancement of any socially and
educationallybackward classes of citizens or for the Scheduled Castesand the
Scheduled Tribes."

Thus when the framers of the Constitution did not want Article 29(2)to apply they
have specially so provided. Significantly no suchamendment was made in Article
30(1) even though reservations infavour of minority communities was also held to
be violative of Article29(2).

43. In the case of the State of Bombay v. Bombay Education Societyand Ors.
reported in (1955) 1 SCC 568 an Anglo-Indian School,called Barnes High Court at
Deolali, received aid from the State ofBombay. The State of Bombay issued a circular
order on 6th January,1954 which enjoined that no primary or secondary school
could admitto a class where English is used as the medium of instruction, anypupil
other than the pupil whose mother tongue was English. This waschallenged in a
Writ Petition under Article 226 in the High Court ofBombay. The Petition having
been allowed, the State filed an Appealto this Court. This Court held as follows:

"Assuming, however, that under the impugned ordera section of citizens, other than
Anglo-Indian and citizensof non-Asiatic descent, whose language is English, mayalso
get admission, even then citizens, whose language isnot English, are certainly
debarred by the order fromadmission to a School where English is used as a
mediumof instruction in all the classes. Article 29(2) ex facie putsno limitation or
qualification on the expression "citizen". therefore, the construction sought to be
put upon Clause 5does not apparently help the learned Attorney-General, foreven
on that construction the order will contravene theprovisions of Article 29(2).

The learned Attorney-General then falls back upontwo contentions to avoid the
applicability of Article 29(2).In the first place he contends that Article 29(2) does
notconfer any fundamental right on all citizens generally butguarantees the rights
of citizens of minority groups byproviding that they must not be denied admission
toeducational institutions maintained by the State orreceiving aid out of the State
funds on grounds only ofreligion, race, caste, language or any of them and herefers
us to the marginal note to the article. This iscertainly a new contention put forward
before us for thefirst time. It does not appear to have been specificallytaken in the
affidavits in opposition filed in the High Courtand there is not indication in the
judgment under appealthat it was advanced in this form before the High Court.Nor
was this point specifically made a ground of appeal inthe petition for leave to appeal
to this Court. Apart fromthis, the contention appears to us to be devoid of
merit.Article 29(1) gives protection to any section of the citizenshaving a distinct
language, script or culture byguaranteeing their right to conserve the same.



Article30(1) secures to all minorities, whether based on religionor language, the
right to establish and administereducational institutions of their choice. Now
suppose theState maintains an educational institution to helpconserving the distinct
language, script or culture of section of the citizens or makes grants in aid to
aneducational institution established by a minoritycommunity based on religion or
language to conserve theirdistinct language, script or culture, who can claim
theprotection of Article 29(2) in the matter of admission intoany such institution?
Surely the citizens of the verysection whose language, script or culture is sought to
beconserved by the institution or the citizens who belong to the very minority group
which has established and isadministering the institution, do not need any
protectionagainst themselves and therefore Article 29(2) is notdesigned for the
protection of this section or this minority.Nor do we see any reason to limit Article
29(2) to citizensbelonging to a minority group other than the section or
theminorities referred to in Article 29(1) or Article 30(1), forthe citizens, who do no
belong to any minority group, mayquite conceivably need this protection just as
much as thecitizens of such other minority groups. If it is urged thatthe citizens of
the majority group are amply protected byArticle 15 and do not require the
protection of Article29(2), then there are several obvious answers to thatargument.
The language of Article 29(2) is wide andunqualified and may well cover all citizens
whether theybelong to the majority or minority group. Article 15protects all citizens
against the State whereas theprotection of Article 29(2) extends against the State or
anybody who denies the right conferred by it. Further Article15 protects all citizens
against discrimination generally butArticle 29(2) is a protection against a particular
species ofwrong namely denial of admission into educationalinstitutions of the
specified kind. In the next place Article15 (SIC) quite general and wide in its terms
and applies to allcitizens, whether they belong to the majority or minoritygroups,
and gives protection to all the citizens againstdiscrimination by the State on certain
specific grounds.Article 29(2) confers a special right on citizens foradmission into
educational institutions maintained or aidedby the State. To limit this right only to
citizens belongingto minority groups will be to provide a double protectionfor such
citizens and to hold that the citizens of themajority group have no special
educational rights in thenature of a right to be admitted into an
educationalinstitution for the maintenance of which they makecontributions by way
of taxes. We see no cogent reasonfor such discrimination. The heading under which
articles29 and 30 are grouped together -- namely "Cultural andEducational Rights" --
is quite general and does not interms contemplate such differentiation. If the fact
that theinstitution is maintained or aided out of State funds is thebasis of this
guaranteed right then all citizens, Irrespectiveof whether they belong to the
majority or minority groups,are alike entitled to the protection of this
fundamentalright. In view of all these considerations the marginal notealone, on
which the Attorney-General relies, cannot beread as controlling the plain meaning
of the language inwhich Article 29(2) has been couched. Indeed in 281733 this Court
has already held as follows:



"It will be noticed that while Clause (1) protects thelanguage, script or culture or a
section of the citizens,Clause (2) guarantees the fundamental right of anindividual
citizen. The right to get admission into anyeducational institution of the kind
mentioned in Clause (2)is a right which an individual citizen has as a citizen andnot
as a member of any community or class of citizens."

In our judgment this part of the contention of thelearned Attorney-General cannot
be sustained."(emphasis supplied)

In this case it was also argued that the word "only" in Article 29(2)had to be given
some meaning and that the circular order did not denycitizens admission only on
ground of religion, race, caste, language orany of them. It was submitted that the
object of the circular orderwas to secure advancement of Hindi which was ultimately
to be theNational language. It was submitted that thus there was no denial"only" on
the ground of religion, race, caste, language or any of them.It was submitted that
the denial was for the purposes of promoting theadvancement of the national
language and to facilitate imparting ofeducation through the medium of the pupils
mother tongue. thisargument was repelled in the following terms:

"Granting that the object of the impugned order before uswas what is claimed for it
by the learned Attorney-General,the question still remains as to how that object has
beensought to be achieved. Obviously that is sought to bedone by denying to all
pupils, whose mother tongue is notEnglish, admission into any School where the
medium of instruction is English. Whatever the object, the immediateground and
direct cause for the denial is that the mothertongue of the pupil is not English.
Adapting the languageof Lord Thankerton, it may be said that the laudable objectof
the impugned order does not obviate the prohibition ofArticle 29(2) because the
effect of the order involved aninfringement of this fundamental right, and that
effect isbrought about by denying admission only on the ground oflanguage. The
same principle is implicit in the decision ofthis Court in 281733 . There also the
object of theimpugned communal G.O. was to advance the interest ofeducationally
backward classes of citizens but, that objectnotwithstanding, this Court struck down
the order asunconstitutional because the modus operandi to achieve thatobject was
directly based only on one of the forbiddengrounds specified in the article. In our
opinion theimpugned order offends against the fundamental rightguaranteed to all
citizens by Article 29(2)."

It may be mentioned, even though not relevant for the purposes ofthis judgment,
that in this case it has also been submitted that therights under Article 30(1) are only
for the purposes of conservinglanguage, script or culture as set out in Article 29(1).
This argumentwas also repelled by this Court.

44. Thus, as far back in 1955, a Constitution Bench of this Court hasheld that Article
29(2) is applicable to Article 30. It has been held thateven in a minority educational
institution all citizens of India areentitled to admission. It has been held that a



citizen cannot be deniedadmission in a minority educational institution on ground
"only" ofreligion, race, caste, language or any of them. To be noted that one ofthe
petitions was from the Gujarati Hindu community and she wasseeking admission
into an Anglo-Indian School. Her right to beadmitted was upheld. It has been
categorically held that Article 29(2)applied to an Article 30 educational institute. The
framers of theConstitution did not and have not amended the Constitution to
provideotherwise.

45, 281270 the President of India made a Reference under Article 143(1) ofthe
Constitution of India for obtaining opinion of this Court uponcertain questions
relating to the constitutional validity of some of theprovisions of the Kerala
Education Bill which had been Passed by theKerala Legislative Assembly, but had
been reserved by the Governorfor consideration of the President of India. The
qguestions which werereferred to this Court for consideration were as follows:

"(1) Does Sub-clause (5) of Clause 3 of the KeralaEducation Bill, read with Clause 36
thereof, or any of theprovisions of the said sub-clause, offend Article 14 of
theConstitution in any particulars or to any extent?

(2) Do Sub-clause (5) of Clause 3, Sub-clause (3) of Clause8 and Clauses 9 to 13 of
Kerala Education Bill, or anyprovision thereof, offend Clause (1) of Article 30 of
theConstitution in any particulars or to any extent.

(3) Does Clause 15 of the Kerala Education Bill, or anyprovisions thereof, offend
Article 14 of the Constitution inany particulars or to any extent?

(4) Does Clause 33 of the Kerala Education Bill, or anyprovisions thereof, offend
Article 226 of the Constitution inany particulars or to any extent?"

46. Only question No.2 is relevant for our purposes. Whilstanswering question No.2
this Court, inter alia, observed as follows:

"Re. Question 2: Articles 29 and 30 are set out in Part IIlof our Constitution which
guarantees our fundamentalrights. They are grouped together under the
sub-head"Cultural and Educational Rights". The text and themarginal notes of both
the Articles show that their purposeis to confer those fundamental rights on certain
sections ofthe community which constitute minority communities.Under Clause (1)
Article 29 and section of the citizens residing inthe territory of India or any part
thereof having a distinctlanguage, script or culture of its own has the right
toconserve the same. It is obvious that a minoritycommunity can effectively
conserve its language, script orculture by and though educational institutions and,
therefore, the right to establish and maintain educationalinstitutions of its choice is
a necessary concomitant to theright to conserve its distinctive language, script or
cultureand that is what is conferred on all minorities by Article 30(1)which has
hereinbefore been quoted in full. This right,however, is subject to Clause 2 of Article
29 which provides thatno citizen shall be denied admission into any



educationalinstitution maintained by the State or receiving aid out ofState funds on
grounds only of religion, race, caste,language or any of them.

XXX XXX XXX
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The second proviso imposes the condition that at least 40per cent of the annual
admissions must be made availableto the members of communities other than the
Anglo-Indian community. Likewise Article 29(2) provides, inter alia,that no citizen
shall be denied admission into anyeducational institution receiving aid out of State
funds ongrounds only of religion, race, caste, language or any ofthem. These are the
only constitutional limitations to theright of the Anglo-Indian educational
institutions to receiveaid. Learned counsel appearing for two Anglo-Indianschools
contends that the State of Kerala is bound toimplement the provisions of Article 337.
Indeed it is stated inthe statement of case filed by the State of Kerala that
allChristian schools are aided by that State and, therefore,the Anglo-Indian schools,
being also Chiristian schools,have been so far getting from the State of Kerala the
grantthat they are entitled to under Article 337. Their grievance isthat by
introducing this Bill the State of Kerala is nowseeking to impose besides the
constitutional limitationsmentioned in the second proviso to Article 337 and
Article29(2), further and more onerous conditions on this grantto the Anglo-Indian
educational institutions although theirconstitutional right to such grant still subsist."
(emphasis supplied)

47. In this case it was argued on behalf of the State that as theminority instate
received State aid it was bound, by virtue of Article29(2), to admit students of all
communities and thus did not retain itsminority character. That Article 29(2) applied
to a minority educationalinstitute was not denied. The argument that, it lost its
minoritycharacter because it admitted students of other communities, wasrepelled
in the following terms.

"By admitting a non-member into it the minority institutiondoes not shed its
character and cease to be a minorityinstitution. Indeed the object of conservation of
thedistinct language, script and culture of a minority may bebetter served by
propagating the same amongst non-members of the particular minority community.
In ouropinion, it is not possible to read this condition into Article30(1) of the
Constitution."”

Thus even in this case it has been accepted and held that Article 26(2)applies to
minority educational institutions established under Article30. It has been held that
merely because students of othercommunities are admitted, the institute does not
lose its minoritycharacter. In this case it was also held that State can
prescribereasonable regulations. In this case regulations which provided
forqualifications of teachers and which provided for State Public ServiceCommission
to select teachers in aide schools were upheld. Thuseven in this case it is accepted



that Article 29(2) would govern Article30(1).

48. In 267347 , the petitioners belonged to the United Church of NorthernIndia.
They maintained educational institutions primarily for thebenefit of the Christian
community. Admittedly these institutions didnot receive State aid. therefore, the
question of Article 29(2) and itsapplicability to Article 30 did not arise. On the
contrary (as is set out on page 840 of the Report) it was an admitted position that
theseinstitutions did not deny admissions to students belonging to
othercommunities. The Government of Bombay issued an order directingall private
training colleges to reserve 60% of the seats for traineeteachers of the schools
maintained by the Board. It was held that thisOrder violated rights under Article 30.
All observations made in thiscase are in this context. They cannot be drawn out of
context to holdthat even where a minority institute receives aid the
Constitutionalmandate of Article 29(2) would not apply. In this case also it is heldthat
the rights under Article 30(1) are subject to reasonablerestrictions and regulations.
It was held that restrictions in theinterest of efficiency, discipline, health, sanitation,
public order etc.could be imposed.

49. In 275277 , the petitioners maintained St. Xavier"s College which wasaffiliate to
the Patan University. With effect form 15t March, 1962Section 48-A was introduced.
Under this Section a University ServiceCommission was established for affiliated
colleges. Sub-clause (e) ofSection 48-A provided that appointments, dismissals,
removals,termination of service or ddeduction in rank teachers of an
affiliatedcollege should be made by the Governing body of the college on
therecommendation of the Commission. Further, Sub-clause (11)provided that all
disciplinary actions could be taken only inconsultation with the Commission. The
petitioners challenged thevirus of the provision and claimed that it affected their
rights underArticle 30(1) of the Constitution. Whilst the Petition was pending inthis
Court; Section 48-B was introduced in the Bihar State UniversitiesAct, which
provided that appointments, dismissals, removals,termination of service or
ddeduction in rank of teachers or disciplinarymeasures could only be taken with the
approval of the Commissionand the Syndicate of the University. This was also
challenged. Thusin this case the interplay of Sections 29(2) and 30(1) did not
comeinto questions at all. In this case it was an admitted position that thecollege
was open to non-Catholics also. One of the arguments raisedon behalf of the State
was that since the admissions were not reservedonly for students of the Jesuits
community the college did not qualifyfor protection under Article 30(1). This
argument was negatived byholding that merely because members of other
communities wereadmitted to the institution did not mean the institution lost
itsminority character. This case thus shows that even if members ofother
community are admitted into the institution the institution wouldstill remain a
minority institution which is under the management ofthe minority.



50. 280040, an educational institute was started by a Christian with thehelp of funds
received from London Missionary Society. The questionwas whether the institute
was not entitled to protection of Article30(1) merely because funds were obtained
from United Kingdom andthe management was carried on by some persons who
may not havebeen born in India. This Court held that rights under Article
29couldonly be claimed by Indian citizens, but Article 30 guarantees the rightsof
minority. It was held that the said Article does not refer tocitizenship as the
qualification for members of the minority. This case therefore does not deal with the
qguestion of the interplay betweenArticles 29(2) and 30(1).

51. In the case of 280210 the Constitutional validity of Sections48, 49, 53, 56, 58 and
63 of the Kerala University Act was challengedas violation the rights u/s 30(1). In this
case there is nodiscussion regarding the effect of Article 29(2) on Article 30. In
thiscase also it was held that rights under Article 30(1) are subject toreasonable
restrictions.

52. The case of D.A.V. College v. Punjab reported in (1971) Supp.SCR 677 does not
deal with Article 29(2) and its effect on Article 30.In this case Punjabi was made the
sole medium of instruction andexamination under the Punjab University Act. It was
held that this violated the rights under Article 29(1) as well as Article 30(1)inasmuch
as the right to have an educational institution of a choiceincludes the right to have a
choice of the medium of instruction also.

53. In the second case of D.A.V. College v. State of Punjab reportedin (1971) Supp.
SCR 688 the Dayanand Anglo Vedic College Trust wasformed to perpetuate the
memory of the founder of the Arya Samaj.It ran various institutions in the country.
The collages managed andadministered by the Trust were, before the Punjab
Reorganisation Act,affiliated to the Punjab University. After the reorganisation of the
Stateof Punjab in 1969, the Punjab Legislative passed the Guru NankUniversity
(Amritsar) Act (21 of 1969). Colleges in the districtsspecified ceased to be affiliated to
the Punjab University and were tobe associated with and admitted to the privileges
of the newuniversity. Sub-section (2) of Section 4 of the Act provided that
theuniversity "shall make provision for study and research on the life andteaching of
Guru Nanka and their cultural and religious impact in thecontext of Indian and
World Civilisation; and Sub-section (3) enjoinedthe University "to promote studies to
provide for research in Punjabilanguage and literature and to undertake measures
for thedevelopment of Punjabi language, literature and culture". By Clause2(1)(a) of
the Statutes framed under the Act, the colleges wererequired to have a regularly
constituted governing body consisting ofnot more than 20 persons approved by the
Senate including, amongothers, two representatives of the University and the
principal of theCollege. Under Clause (1)(3) if these requirements were not
compliedwith the affiliation was liable to be withdrawn. By Clause 18 the staffinitially
appointed were to be approved by the Vice Chancellor andsubsequent changes had
to be reported to the University for the Vice-Chancellor's approval. And by Clause 18



non-government collegeswere to comply with the requirements laid down in the
ordinancegoverning service and conduct of teachers. It was held that Clause2(1)(a)
interfered with the right of the religious minority to administertheir educational
institutions, but that Clause 18 did not suffer fromthe same vice. It was held that
ordinances prescribing regulationsgoverning the conditions of service and conduct
of teachers must beconsidered to be one enacted in the larger interest of the
institution toensure their efficiency and excellence. It was similarly held that
Sub-sections (2) and (3) of Section 4 do not offend any of the rights underArticles
29(1) and 30(1). It must be observed that, whilst dealingwith the Articles 29 and 30,
this Court observed as follows:

"It will be observed that Article 29(1) is wider than Article30(1), in that, while any
Section of the citizens includingthe minorities, can invoke the rights guaranteed
underArticle 29(1), the rights guaranteed under Article 30(1) areonly available to the
minorities based on religion orlanguage. It is not necessary for Article 30(1) that
theminority should be both a religious minority as well as linguistic minority. It is
sufficient if it is one or the other orboth. A reading of these two Articles together
would leadus to conclude that a religious or linguistic minority has aright to
establish and administer educational institutions ofits choice for effectively
conserving its distinctive language,script or culture, which right however is subject
to theregulatory power of the State for maintaining andfacilitating the excellence of
its standards. This right isfurther subject to Clause (2) of Article 29 which
providesthat no citizen shall be denied admission into anyeducational institution
which is maintained by the State orreceives aid out of State funds, on grounds only
of religion,race, caste, language or any of them." (emphasis supplied)

54. Thus, even in 1971, this Court has held that Article 29(2)governs Article 30(1). The
law laid down in Champakam Dorairajan'scase, in Bombay Education Society"s case
and in Kerala Education Bill"scase has been reaffirmed. Till this date no contrary
view has beentaken. Not a single case has held that rights under Article 30(1)
wouldnot be governed by Article 29(2).

55. The authority on which strong reliance has been placed by thecounsel of the
minority is St. Xaviers College's case (supra). St.Xaviers College was affiliated to the
Gujarat University. A resolutionwas Passed by the Senate of the University that all
instruction,teaching and training in courses of studies in respect of which
theUniversity was competent to hold examinations shall be conducted bythe
university and shall be imported by teachers of the University.Section 5 of the Act
provided that no educational institution situatedwithin the University shall, save
with the sanction of the StateGovernment, be associated in any way with or seek
admission to anyprivilege of any other University established by law. Section
33A(1)(a)of the Act provided that every College other than a GovernmentCollege or a
College maintained by the Government, shall be under themanagement of a
governing body which included among others, thePrincipal of the College and a



representative of the Universitynominated by the Vice-Chancellor. Section
33A(1)(b)(I) provided thatin the case of recruitment of the Principal, a selection
committee isrequired to be constituted consisting of, among others,
arepresentatives of the University nominated by the Vice-Chancellorand (ii) in the
case of selection of a member of the teaching staff ofthe College a selection
committee consisting of the Principal and arepresentative of the university
nominated by the Vice-Chancellor.Sub-section (3) of the Section stated that the
provisions of Sub-section(1) of Section 33A shall be deemed to be a condition of
affiliation ofevery college referred to in that sub-section. Section 39 provided
thatwithin the University area all post-graduate instruction, teaching andtraining
shall be conducted by the University or by such affiliatedCollege or institution and in
such subjects as may be prescribed bystatutes. Section 40(1) enacted that the Court
of the University maydetermine that all instructions, teaching and training in
courses ofstudies in respect of which the University is competent to
holdexaminations shall be conducted by the University and shall beimparted by the
teachers of the University. Sub-section (2) of Section40 stated that the State
Government shall issue a notificationdeclaring that the provisions of Section 41 shall
come into force onsuch date as may be specified in the notification. Section 41(1) of
theAct stated that all colleges within the University area which areadmitted to the
privilege of the university u/s 5(3) and allcolleges within the said area which may
hereafter be affiliated to theUniversity shall be constituent colleges of the
University. Sub-section(4) stated that the relations of the constituent colleges and
otherinstitutions within the University area shall be governed by statutes tobe made
in that behalf. Section 51A(a)(b) enacted that no member ofthe teaching other
academic and non-teaching staff of an affiliatedcollege shall be dismissed or
removed or reduced in rank except afteran enquiry in accordance with the
procedure prescribed in Clause (a)and the penalty to be inflicted on him is approved
by the Vice-Chancelloror any other Officer of the University authorised by
theVice-Chancellor in this behalf. Similarly Clause (b) of Sub-section (2)required that
such termination should be approved by the Vice-Chancelloror any officer of the
University authorised by the Vice-Chancellorin this behalf. Section 52A(1) enacted
that any disputebetween the governing body and any member of the teaching
andother staff shallL, on a request of the governing body or of the
memberconcerned be referred to a tribunal of arbitration consisting of onemember
nominated by the governing body of the college, one membernominated by the
member concerned and an umpire appointed by theVice-Chancellor. The Petitioner
Society contended that they had afundamental right to establish and administer
educational institutionsof their choice and that such a right included the right of
affiliation.They therefore challenged the constitutional validity of the aboveSections.
It is in this context that various observations have beenmade. These observations
cannot be drawn out of context. In thiscase it was an admitted position, as set out
by Justice Khanna, thatchildren of all classes and creeds were admitted to the
collegeprovided they met the qualifying standards. Thus the College neverclaimed



the right to only admit students of its own community. Itacknowledged the fact that
it had to admit students of all classes andcreeds. The majority Judgment, therefore,
did not deal with thequestion or interplay between Articles 29(2) and 30. Even
though itdid not deal with the interplay of Articles 29(2) and 30, it was clearthat
reasoning of the majority is based on the fact that the College didnot deny
admissions to the students of other communities. This isclearly indicated by the test
which had been laid down by the majority.This test reads as follows:

"Such regulation must satisfy a dual test - the test ofreasonableness, and the test
that it is regulative of theeducational character of the institution and is conducive
tomaking the institution an effective vehicle of education forthe minority community
or other persons who resort to it."(emphasis supplied)

Thus it is held by the majority that the institute is to be made aneffective vehicle of
education not just for the minority community butalso for other persons who resort
to do. This indicates that themajority made the observations on the understanding
that admissionswere not restricted only to students of minority community once
Stateaid was received. This aspect is clearly brought out in the Judgment ofjustice
Dwivedi who, whilst dealing with the various provisions of theConstitution, held as
follows:

"A glance at the context and scheme of Part III of theConstitution would show that
the Constitution makers didnot intend to confer absolute rights on a religious
orlinguistic minority to establish and administer educationalinstitutions. The
associate Article 29(2) imposes onerestriction on the right in Article 30(1). No
religious orlinguistic minority establishing and administering aneducational
institution which receives aid from the Statefunds shall deny admission to any
citizen to the institutionon grounds only of religion, race, caste, language or any
ofthem. The right to admit a student to an educationalinstitution is admittedly
comprised in the right toadminister it. This right is partly curtailed by Article 29(2).

The right of admission is further curtailed by Article15(4) which provides an
exception to Article 29(2). Article15(4) enables the State to make any special
provision forthe advancement of any socially and educationallybackward class of
citizens or for the scheduled caste andscheduled tribes in the matter of admission in
theeducational institutions maintained by the State orreceiving aid from the State.

Article 28(3) imposes a third restriction on the rightin Article 30(1). It provides that
no person attending anyeducational institution recognized or receiving aid by
theState shall be required to take part in any religiousinstruction that may be
imparted in such institution or toattend any religious worship that may be
conducted insuch institution or in any premises attached thereto unlesssuch person
or, if such person is a minor, his guardian hasgiven his consent thereto. Obviously,
Article 28(3) prohibitsa religious minority establishing and administering
aneducational institution which receives aid or is recognizedby the State from



compelling any citizen reading in theinstitution to receive religious instruction
against hiswishes or if minor against the wishes of his guardian. Itcannot be
disputed that the right of a religious minority toimpart religious instruction in an
educational institutionforms part of the right to administer the institution. Andyet
Article 28(3) curtails that right to a certain extent.

To sum up Articles 29(2), 15(4) and 28(3) placecertain express limitations on the right
in Article 30(1).There are also certain implied limitations on this right.The right
should be read subject to those impliedlimitations." (emphasis supplied)

Thus even in this authority the principle that Article 29(2) applies toArticle 30(1) has
been recognized and upheld. This case also holdsthat reasonable restrictions can be
placed on the rights under Article30(1) subject to the test set out hereinabove.

56. In the case of Gandhi Faizeam College v. Agra Universityreported in (1975) 3 SCR
810 the minority college was affiliated to theUniversity of Agra. It applies for
permission to start teaching incertain courses of study. The University, as a
condition of permittingthe additional subjects, insisted that the Managing
Committee must bere-constituted in line with Statute 14-A which provided that
theprincipal of the College and senior-most staff member should be partof the
Managing Committee. The Petitioners filed a Writ Petition in theHigh Court
challenging the imposition of such a condition on theground that it was violative of
their rights under Article 30(1). TheHigh Court dismissed the Writ Petition. therefore
the Petitionerscame to this Court. The majority of Judges upheld the order of
theHigh Court, inter alia, on the ground that the right under Article 30(1)is not the
absolute right and that it is a right which can be restricted.After considering the
various authorities (including some of those setout hereinabove) it was held that
reasonable regulations are desirable,necessary and constitutional, provided they
shape but not cut out ofshape the individual personality of the minority. It was held
asfollows:

"In all these cases administrative autonomy is imperilledtransgressing purely
regulatory limits. In our caseautonomy is virtually left intact and refurbishing,
notrestructuring, is prescribed. The core of the right is notgouged out at all and the
regulation is at once reasonableand calculated to promote excellence of the
institution - atext book instance of constitutional conditions."

Thus a condition that the Managing Committee be reconstituted isupheld. To be
noted that the directly affects the right ofadministration. Now compulsory the
principal and one of the staffmembers would be part of the Managing Committee.
Yet it has beenheld that this is not violative of rights under Article 30(1).

57. In the case of 274152 : 274152 , one of the questions was theapplicability of
Article 29(2) to Article 30(1). Even in this case it hasbeen accepted that Article 29(2)
applies to Section 30(1). However,the majority of the Judges, after noting that Article
29(2) applies toArticle 30(1), sought to compromise and/or strike a balance



betweenArticles 29(2) and 30(1). They therefore prescribed a ratio of 50% tobe
admitted on merits and 50% to be admitted by the College fromtheir own
community. All Counsel, whether appearing for theminorities or for the States/local
authorities attacked this judgmentand submitted that it is not correct. Of course
Counsel for theminorities were claiming a right to admit students of their
owncommunity even to the extent of 100%. On the other hand thesubmission was
that once State aid is taken Article 29(2) applied andnot even a single student could
be admitted on basis of religion, race,caste, language or any of them. Thus all
counsel attacked thejudgment as being not correct. In matters of interpretation,
there canbe no compromise. As stated above if the language and meaning areclear
then Courts must give effect to it irrespective of theconsequence. With the greatest
of respect to the learned Judgesconcerned, once it was held that Article 29(2)
applied to Article 30,there was no question of trying to balance rights or to seek
acompromise.

58. Justice Kasliwal dissented from the majority view. It must benoted that in St.
Stephen's case, in his minority judgment, he has heldthat Article 29(2) governs
Article 30(1) and that if the minorityeducational institute chooses to take aid it must
comply with theconstitutional mandate of Article 29(2). The Judgment in St.Stephens
case is of recent origin. It therefore cannot form the basisfor applying the principles
of "State Devises".

59. Thus, from any point of view i.e. historical or contextual or onprinciples of pure
interpretation or on principles of "stare Devises" theonly interpretation possible is
that the rights under Article 30(1) areconferred on minorities to establish and
administer educationalinstitutions of their choice at their own cost. The right is a
specialright which is given by way of protection so that the majority, which
ispolitically powerful, does not prevent the minorities from establishingtheir
educational institutions. This right was not created because theminorities were
economically and socially backward or that theirchildren would not be able to
compete on merit with children of othercommunities. This right was not conferred
in order to create a specialcategory of the citizens. What has been granted to them
is a rightwhich was equal to the rights enjoyed by the majority community,namely,
to establish and administer educational institutions of theirchoice at their own cost.
As the institution was to be established andmaintained at their own expense no
right to receive aid has beenconferred on the minority institute. All that Article 30(2)
provides isthat the State while granting aid would not discriminate merely on
theground that an educational institute was under the management of aminority.
Article 30(2) has been so worded as the framers were awarethat once State aid was
taken some aspects of the right ofadministration would have to be compromised
and given up. Theminority educational institute have a choice. They need not take
Stateaid. But if they choose to take State aid then they have to complywith
constitutional mandates which are based on principles which areas important as if
not more important than the rights given to theminorities. Our Constitution



mandates that the State cannotdiscriminate on grounds only of religion, race, caste,
language or anyof them. Our Constitution mandates that all citizens are equal
andthat no citizen can be denied admission into educational institutionmaintained
by the State or receiving aid out of State funds on groundsonly of religion, race,
caste, language or any of them. Thus if Stateaid is taken the minority educational
institution must then not refuseadmission to students of other communities on any
of those grounds.In other words, they cannot then insist that they would admit
studentsonly of their community. Of course, as stated above, preferencescould
always be given to students of their own community. Butpreference necessarily
implies that all other things are equal, i.e. thaton merit the student of their
community is equal to the merit of thestudent of other community. As stated above,
in para 37, in schoolsthe minority community would have a larger amount of leeway
and solong as the school admits a sufficient number of outsiders Article 29(2)would
not be violated if the refusal is not made on the basis of thereligion, race, caste,
language or any of them. Of course, at theunder-graduate and post-graduate stages
merit would have to be thecriteria. At these stages there are common entrance
examinations bywhich inter se merit can be assessed. But even here, the
minorityeducational institute can admit students of its own community ongrounds
like those set out in para 37 above. They could give somepreference to students
coming from their own schools. There could beinterviews wherein not more than
15% marks can be allotted.Students of their community will be able to compete on
merit also. Allthese would ensure that a sufficient number of students of their
owncommunity receive admissions. But the minority institute, once itreceives State
aid, cannot refuse to abide by the constitutionalmandate of Article 29(2). It would be
paradoxical to unsettle settledlaw at such a late stage. It would be paradoxical to
hold that therights under Article 30(1) are subject to municipal and other laws,
butthat they are not subject to the constitutional mandate under Article29(2). It
would be paradoxical to held that Article 30(1) is subject toArticle 28(3) but not to
Article 29(2). It must be remembered thatwhen Article 29(2) was introduced it was
part of the same Article (viz.Article 23) which also included what is now Article 30(1).
Not only theConstituent Assembly Debates but also the fact that they were part
ofthe same Article shows that Article 29(2) was intended by the framersof the
Constitution to apply even to institutions established underArticle 30(1). Thus Article
29(2) governs educational institutionsestablished under Article 30(1). The language
is clear andunambiguous. It is clear that Article 30(1) has full play so long as
theeducational institution is established and maintained and administeredby the
minority at their own costs. Article 30(2) purposely andsignificantly does not make
taking or granting of aid compulsory. Theminority educational institution need not
take aid. However, it ischooses to take aid then it can hardly claim that it would not
abide bythe Constitutional mandate of Article 29(2). Once the language isclear and
unambiguous full effect must be given to Article 29(2)irrespective of the
consequences. This can be the only interpretation.The only interplay between
Articles 29(2) and 30(1) is that once Stateaid is taken, then students of all



communities must be admitted. Inothers words, no citizen can be refused
admission on grounds ofreligion, race, caste or creed or any of them. Reserving
seats forstudents of one's own community would in effect be refusingadmission on
grounds of religion, race, caste, or creed. As there is noconflict the question of
balancing rights under Article 30(1) and Article29(2) of the Constitution does not
arise. As stated by the US SupremeCourt in the case of San Antonio Independent
School District v.Demerit P. Rudriguez (411 US 1), it is not the province of this
Courtto create substantive Constitutional rights in the name of guaranteeingequal
protection.

60. In view of above discussion we answer the questions as follows:

Q.1. What is the meaning and content of the expression "minorities"in Article 30 of
the Constitution of India?

A. Linguistic and religious minorities are covered by the expression"minority" under
Article 30 of the Constitution. Sincereorganization of the States in India has been on
linguistic lines, therefore, for the purpose of determining the minority, the unitwill
be the State and not the whole of India. Thus, religious andlinguistic minorities, who
have been put at par in Article 30, haveto be considered state wise.

Q.2. What is meant by the expression "religion" in Article 30(1)? Canthe followers of
a sect or denomination of a particular religionclaim protection under Article 30(1) on
the basis that theyconstitute a minority in the State, even though the followers
ofthat religion are in majority in that State?

A. This question need not be answered by this Bench; it will bedealt with by a
regular Bench.

Q.3(a) What are the indicia for treating an educational institution as aminority
educational institution? Would an institution beregarded as a minority educational
institution because it wasestablished by a person(s) belonging to a religious or
linguisticminority or its being administered by a person(s) belonging to areligious or
linguistic minority?

A. This question need not be answered by this Bench, it will bedealt with by a
regular Bench.

Q.3(b) To what extent can professional education be treated as amatter coming
under minorities rights under Article 30?

A. Article 30(1) gives religious and linguistic minorities the right toestablish and
administer educational institutions of their choice.The use of the words "of their
choice", indicates that professional educational institutions would be covered by
Article30.

Q.4. Whether the admission of students to minority educationalinstitution, whether
aided or unaided, can be regulated by theState Government or by the University to



which the institution isaffiliated?

A. Admission of students to unaided minority educational institutions,viz., Schools
where scope for merit based selection is practicallynil, cannot be regulated by the
State or the University (except forproviding the qualifications and minimum
conditions of eligibility inthe interest of academic standards).

Right to admit students being an essential facet of right toadminister educational
institutions of their choice, ascontemplated under Article 30 of the Constitution, the
StateGovernment or the University may not be entitled to interfere withthat right in
respect of unaided minority institutions providedhowever that the admission to the
unaided educational institutionsis on transparent basis and the merit is the criteria.
The right toadminister, not being an absolute one, there could be
regulatormeasures for ensuring educational standards and maintainexpectance
thereof and it is more so, in the matter of admissionto undergraduate Colleges and
professional institutions.

The moment aid is received or taken by a minorityeducational institution it would be
governed by Article 29(2) andwould then not be able to refuse admission on
grounds ofreligion, race, caste, language or any of them. In other words itcannot
then give preference to students of its own community.Observance of inter se merit
amongst the applicants must beensured. In the case of aided professional
institutions, it canalso be stipulated that passing of common entrance test held
bythe State agency is necessary to seek admission.

Q.5(a) Whether the minority"s rights to establish and administereducational
institutions of their choice will include the procedureand method of admission and
selection of students?

A. A minority institution may have its own procedure and method ofadmission as
well as selection of students, but such proceduremust be fair and transparent and
selection of students inprofessional and higher educational colleges should be on
thebasis of merit. The procedure adopted or selection made shouldnot tantamount
to mal-administration. Even an unaidedminority institution, ought not to ignore
merit of the students foradmission, while exercising its right to admit students to
thecolleges, aforesaid, as in that event. The institution will fail toachieve excellence.

Q.5(b) Whether the minority institutions" right of admission of studentsand to lay
down procedure and method of admission, if any,would be affected in any way by
the receipt of State aid?

A. Further to what is stated in answer to question No. 4, it must bestated that whilst
giving aid to professional institutions, it wouldbe permissible for the authority giving
aid to prescribe by-rulesor regulations, the conditions on the basis of which
admissionwill be granted to different aided colleges by virtue of merit,coupled with
the reservation policy of the state. The merit maybe determined either through a



common entrance testconducted by the University or the Government followed
bycounselling, or on the basis of an entrance test conducted byindividual
institutions - the method to be followed is for theuniversity or the government to
decide. The authority may alsodevise other means to ensure that admission is
granted to anaided professional institution on the basis of merit. In the caseof such
institutions, it will be permissible for the government orthe university to provide
that consideration should be shown tothe weaker sections of the society.

Q.5(c) Whether the statutory Provisions which regulate the facets ofadministration
like control over educational agencies, controlover governing bodies, conditions of
affiliation  includingrecognition/withdrawal thereof, and appointment of
stateemployees, teachers and Principals including their serviceconditions and
regulation of fees, etc. would interfere with theright of administration of minorities?

A. So far as the statutory provisions regulating the facetsadministration is
concerned, in case of an unaided minorityeducational institution, the regulatory
measure of control shouldbe minimal and the conditions of recognition as well
asconditions of affiliation to an University or Board have to becomplied with, but in
the matter of day-to-day Management, likeappointment of staff, teaching and
non-teaching andadministrative control over them, the Management should
havethe freedom and there should not be any external controllingagency. However,
a rational procedure for selection of teachingstaff and for taking disciplinary action
has to be evolved by theManagement itself. For redressing the grievances of
suchemployees who are subjected to punishment or termination fromservice, a
mechanism will have to be evolved and in our opinion,appropriate tribunals could
be constituted, and till then, suchtribunal could be presided over by a Judicial officer
of the rankof District Judge. The state or other controlling authorities,however, can
always prescribe the minimum qualifications,salaries, experience and other
conditions bearing on the merit ofan individual for being appointed as a teacher of
an educationalinstitution.

Reqgulations can be framed governing service conditions forteaching and other staff
for whom aid is provided by the Statewithout interfering with overall administrative
control ofManagement over the staff, Government/Universityrepresentative can be
associated with the selection committeeand the guidelines for selection can be laid
down. In regard toun-aided minority educational institutions such regulations,which
will ensure a check over unfair practices and generalwelfare, of teachers could be
framed.

There could be appropriate mechanism to ensure that nocapitation fee is charged
and profiteering is not restored to.

The extent of regulations will not be the same for aidedand un-aided institutions.

Q.6(a) Where can minority institution be operationally located? Wherea religious or
linguistic minority in State "A" establishes aneducational institution in the said State,



can such educationalinstitution grant preferential admission/reservations and
otherbenefits to members of the religious/linguistic group from otherStates where
they are non-minorities?

A. This question need not be answered by this Bench; it will bedealt with by a
reqular Bench.

Q.6(b) Whether it would be correct to say that only the members ofthat minority
residing in State "A" will be treated as the membersof the minority vis-a-vis such
institution?

A. This question need not be answered by this Bench; it will bedealt with by a
regular Bench.

Q.7. Whether the member of a linguistic non-minority in one Statecan establish a
trust/society in another State and claim minoritystatus in that State?

A. This question need not be answered by this Bench; it will bedealt with by a
regular Bench.

Q.8 Whether the ratio laid down by this Court in the St. Stephen"scase 274152 is
correct? If no, what order?

A. The ratio laid down in St. Stephen's College case is not correct.Once State aid is
taken and Article 29(2) comes into play, thenno question arises of trying to balance
Article 29(2) and 31.Article 29(2) must be given its full effect.

Q.9 Whether the decisions of this Court in 273875 (except where it holds
thatprimary education is a fundamental right) and the schemeframed thereunder
require reconsideration/modification and ifyes, what?

A. The scheme framed by this Court in Unni Krishnan"s case andthe direction to
impose the same, except where it holds thatprimary education is a fundamental
right, is unconstitutional.However, the principle that there should not be capitation
fee orprofiteering is correct. Reasonable surplus to meet cost ofexpansion and
augmentation of facilities does not, however,amount to profiteering.

Q.10 Whether the non-minorities have the right to establish andadminister
educational institution under Articles 21 and 29(1)read with Article 14 and 15(1), in
the same manner and to thesame extent as minority institutions? and

Q.11 What is the meaning of the expressions "Education" and"Educational
Institutions" in various provisions of theConstitution? Is the right to establish and
administereducational institutions guaranteed under the Constitution?

A. The expression "education" in the Articles of the Constitutionmeans and includes
education at all levels from the primaryschool level up to the post-graduate level. It
includesprofessional education. The expression "educational institutions"means
institutions that impart education, where "education" isas understood hereinabove.



The right to establish and administer educationalinstitutions is guaranteed under
the Constitution to all citizensunder Article 19(1)(g) and 26, and to minorities
specificallyunder Article 30.

All citizens have a right to establish and administereducational institutions under
Articles 19(1)(g) and 26, but thisright will be subject to the provisions of Articles 19(6)
and 26(a).However, minority institutions will have a right to admit
studentsbelonging to the minority group, in the manner as discussed inthis
judgment.

Hon'"ble Judge :
Syed Shah Mohammed Quddir on 25th November 2002 Gave reasons for concurring
opinion in the judgment. To view the judgment click 298237
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