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Judgement

Pontifex, J.

1. A question of construction arises on the testator"s will in this case. He left two
sons, and a grandson by a deceased son. The plaintiff is the widow of the grandson
who died after having attained his majority. The clause on the will, upon which I
have to put a construction is as follows (His Lordship read the clause set out above,
and continued):The plaintiff claims that the date of the testator's death is the period
of survivorship intended by the will, and consequently that, as her husband survived
the testator, he became absolutely entitled to one-fourth of the testator"s estate,
and that she, as his widow, is now entitled to a widow'"s interest therein. She is
supported in this contention by the widow of one of the testator"s sons, who died
without male issue after the institution of the suit. The surviving son of the testator,
on the other hand, claims that the period of survivorship intended is the date of the
death of the each of the legatees, and that as the deceased son and grandson died
without leaving male issue, he, as the ultimate survivor, is entitled to the entire
estate. If the clause of definition in the will had stopped at the words will receive this
estate in equal shares," preceding the gift over to male issue, there could have been
little doubt of the testator's meaning. For, according to well known principles of
construction, where the event of death, which of all events is the most certain and
inevitable, is treated as a contingency, something else must be intended than
merely to provide for the legatee dying at any time. And accordingly the words,--"If
any of these four persons happen to die, which God avert, the survivors of them wiill
receive this estate in equal shares,"--must necessarily have been read as referring to



survivorship at the period of the testator"s decease. For otherwise it would not be a
contingency for which the testator was providing, but a certainty.

2. It has, however, been urged on behalf of the surviving son, that the sub-sequent
words must also be taken into consideration, namely,--"But if there be a son or a
grandson surviving as the heir and representative of the party dying, such survivor
(son or grandson) shall succeed to his share;" and it is argued that the whole clause
should be read as follows: "If any of the four persons happen to die without leaving
a son or grandson, the survivors of them will receive this estate." In which case the
event named would in fact be a contingent, and not a certain event; and the words
importing contingency would be satisfied by the words being taken literally as
referring to the death of the legatee at any time under the prescribed
circumstances.

3. To transpose the words of the will, and read the clause in this way, would to my
mind be arranging and moulding the testator"s language for the purpose of
supporting the gift over, while we are only authorised to construe the words he has
really used so as to arrive at his actual intention. It has been further urged, that the
language used by the testator in this case is scarcely distinguishable from the
language of the will in the case of Soorjeemoney Dossee v. Denobundhoo Mullick (9
Moo. L.A., 123). In that case the language used was as follows:The Issore avert, but
should per adventure any among my said five sons die, not leaving a son or son''s
son, such of my sons and my son"s sons as shall then be alive, they will receive that
wealth according to their respective shares." In which case the event of survivorship
was referred by the Privy Council to the period of the son'"s death, and not to the
period of the testator"s death. But as I have said, in order to make the words of the
will in the present case uniform to the language of the will before the Privy Council,
it would be necessary to remould the language of the testator which I have no
authority to do.

4. Moreover, looking at the entire will, which I am bound to do, I come to the
conclusion that it was not the testator"s intention to postpone the absolute
enjoyment and keep in suspense the nature of the interest bestowed, until the
death of each legatee, or to confine the interest of any legatee to a life-estate, which
would in effect be the result, if the period of survivorship was the death of the
legatee; for in that case if the legatee died without male issue, his estate would
cease, and if he left male issue, and the testator"s assumed intention could be
carried into effect, then his share would be given to such issue on his death, his own
estate would equally be no more than a life-estate.

5. T arrive at this conclusion, partly from the subsequent clause in the will which
directs: "So long as my infant grandson shall not have attained his majority, the
whole of my estate shall remain undivided;" from which words it is plain that the
testator contemplated a division at least before the death of his grandson, which
division would be repugnant to the idea of a subsequent survivorship, and also from



the succeeding clause in the will, which gives an authority to advance capital to the
testator"s widow (one of the four legatees) for the performance of religious acts,
such advances to be placed to her debit, which also points to an intention to give an
absolute interest.

6. And there is besides a further very substantial reason for holding that the period
of survivorship does not refer to the death of the legatee, namely, that if the will
were so construed a partial intestacy might occur: and the strong hearing of the
Court must always be against a construction involving such a consequence. For
male issue might have been born to the sons or grandson alter the testator"s
decease, and according to the decisions of this Court, such issue could not have
been proper objects of the testator"s bounty, and the gift over to such issue would
be too remote, and the result would be an intestacy.

7. Interpreting this will as a whole, and adopting the ordinary principles of
construction, which are equally applicable to a Hindu will as to an English will, I am
of opinion that the two sons, the grandson and the widow, having all survived the
testator, took absolute interests in these shares, and that the estate became
divisible on the grandson attaining majority.

8. If it was necessary to cite any authority, and if an English case is an authority for
the construction of a Hindu will, I might refer to the case of In re. Hills" Trusts (L.R.,
12 Eq., 302), where the words are almost identical with the words used in this will;
and where it was held that the legatees took absolute interests before the period of
their own deaths, though in that case, as there was a prior tenancy for life, the
period of survivorship was deferred to the death of the tenant for life.
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