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Judgement

@JUDGMENTTAG-ORDER

R. Regupathi, J.

The petitioners herein, who are accused in C.C. No. 473 of 2005 on the file of Judicial
Magistrate No. Il, Erode, seek to call for the records pertaining to the proceedings in the
above case and quash the same.

2. It is alleged that the petitioners have borrowed Rs. 40,000/- from the
respondent/complainant and by way of discharging the liability, they issued a cheque
bearing No. 136064, dated 27.07.2005, for Rs. 40,000/- drawn on the UCO Bank, Erode
Branch, and on 08.08.2005, the cheque was presented for collection. It is the further
allegation that the cheque was dishonoured, whereupon, a legal notice dated 25.08.2005
was issued to the petitioners/accused and, in spite of receipt of the notice, the amount
mentioned in the cheque was not paid, resulting in filing of the complaint before the



learned Magistrate.

3. Learned Counsel for the petitioners submits that the cheque has been issued in the
name of the complainant by name Sundaramurthy, who, in turn endorsed the same in
favour of Vadivamabal Tex; in such circumstances, Vadivambal Tex became the holder in
due course. Further, the cheque has also been deposited in the bank account of
Vadivambal Tex and it was returned unpaid on 08.08.2005 on the ground "funds
insufficient”. According to the learned Counsel, inasmuch as Vadivambal Tex has
become the holder in due course, the complaint preferred by Sundaramurthy, who is the
original drawee of the cheque and not the holder in due course, is not maintainable at all.

4. Per contra, learned Counsel for the respondent submits that the
complainant/respondent is a partner of Vadivambal Tex and only under such
circumstances, the endorsement has been made in the cheque and it was deposited in
the account of the Firm.

5. | have perused the materials available on record and carefully considered the rival
submissions. There is no dispute that the cheque issued to Sundramurthy/original drawee
was endorsed by him in favour of Vadivambal Tex. Neither in the notice nor in the
complaint, it is stated that the complainant Sundaramurthy is a partner of Vadivambal
Tex; in such circumstances, an inference cannot be drawn that the
respondent-complainant is one of the partners of Vadivambal Tex and that in such
capacity, he endorsed the cheque in favour of the Firm. In all probability, at least in a
representative capacity, the respondent-complainant should have filed the complaint,
representing Vadivamabal Tex. Hence, it must be presumed that the complaint has been
filed by a different person and not by the holder in due course. Since there is no direct
liability to the complainant, the complaint preferred by him is not maintainable and the
proceedings against the accused will only be an abuse of process of court.

In that view of the matter, the Criminal Original Petition is allowed. The proceedings as
against the petitioners in C.C. No. 473 of 2005 on the file of Judicial Magistrate No. II,
Erode, are quashed.
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