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Judgement

K. Raviraja Pandian, J.
Pursuant to the direction of this Court made in Tax Case Petn. Nos. 272 and 273 of 1996, the Tribunal set out a

case and referred the following questions for the opinion of this Court:

1. Whether, on the facts and in the circumstances of the case, the Tribunal was right in holding that the lands held by
the assessee had not been

converted into stock-in-trade ?

2. Whether, on the facts and in the circumstances of the case, the Tribunal was right in rejecting the alternate claim of
the assessee regarding the

computation of capital gains on transfer of lands ?
The asst. yrs. are 1982-83 and 1983-84.
2. The facts as stated in the statement of case are as follows :

The assessee was a private limited company engaged in textile business. From the asst. yr. 1982-83, it claimed that it
had started business in real

estate by converting part of its vacant land into stock-in-trade to carry on the business of real estate. In order to prove
the same, it was contended

that a resolution to that effect was passed on 1st Jan., 1981, and entries have been made in the books of account. It
was also claimed that the

proceedings of the resolution was recorded in the minutes, duly signed by the chairman, that the minutes so recorded
was filed with the Registrar of

Companies on 11th Jan., 1983, that as per the entries made in the books of account, the property alleged to have been
converted into stock-in-

trade was valued at the market value of Rs. 35,90,000 and recorded in the books of account. It was also claimed that
during the relevant previous



year an extent of 3.58 acres of land was sold for the gross receipts of Rs. 9,15,790 and claimed a sum of Rs. 10,24,260
as business loss. Pending

the assessment proceedings before the AO, the assessee made an application to the IAC under s, 144A for appropriate
direction. The IAC after

hearing the assessee declined to give any direction as requested for.

3. The AO after considering the material on record did not accept the claim of the assessee of conversion of land into
stock-in-trade. The AO

found that the property, which was alleged to have been converted into stock-in-trade as per the resolution dt. 1st Jan.,
1981, was in fact sold

during the relevant previous year as per the agreements of sales entered into by the assessee in the years 1969 and
1970. It was further concluded

by the AO that the higher valuation of the property in question was made by the assessee in order to avoid capital gains
tax. Thus, the AO treated

the transactions as sale of immovable property and computed long-term capital gains, Likewise, for the asst. yr.
1983-84, the assessee claimed for

allowances of Rs. 56,960 on the ground that the said amount was incurred by the assessee towards improvement of
the land. That claim was also

negatived by the AO on the ground that the assessee did not sell any land in respect of which the said expenditure was
incurred.

4. The assessee carried the matter in appeal to the CIT(A), who accepted the claim of the assessee that the lands in
guestion were converted into

stock-in-trade by accepting the minutes dt. 1st Jan., 1981 and held that the agreements of sales entered by the
assessee were not acted upon. By

the said reasoning, the CIT(A) set aside the assessment and remitted the matter back to the AO to determine the
business profit or loss of the

transaction.

5. The Revenue carried the matter on appeal to the Tribunal. The Tribunal concluded that the finding of the CIT(A) are
not based on facts; that the

land in question which was alleged to have been converted into stock-in-trade were not at all in the assessee"s
possession as on the date of

resolution on 1st Jan., 1981, to convert the same into stock-in-trade. The properties were sold under various
agreements in the years 1969 and

1970. Some of the agreement holders filed suits for specific performance of the agreements. The sale deeds were
executed pursuant to the

agreements already entered into and also in discharge of the decree passed against the assessee. The Tribunal found
that when the assessee was

not in possession of the property in question, there is no question or possibility for the assessee converting the same
into stock-in-trade. The

Tribunal further found that the alleged conversion of the land into stock-in-trade was not genuine. The Tribunal also
rejected the minutes projected



by the assessee in order to prove the conversion on the ground that the minutes so produced has been entered into a
loose sheet of paper and it is

only an afterthought to avoid the liability of capital gains.

6. The alternative claim of the assessee that part of the consideration had gone into discharging the mortgage debt and
therefore to that extent, the

consideration paid by the purchaser, which went into in discharging mortgage debt has to be allowed as a deduction
while computing the capital

gain, has also been rejected by the Tribunal on the ground that there was absolutely no evidence to show that any
consideration had gone into

discharging the mortgage debt and on the contrary found that the property sold under various sale deeds were got
released from the mortgage and

then the sale deeds were executed. As against the order of Tribunal, the above reference was made.

7. It is the contention of the learned counsel for the assessee that by resolution dt. 1st Jan., 1981, it was decided to
convert the land belonging to

the company at Tirupur and Kurichi as stock-in-trade of the business proposed to be carried on by them. In order to
prove the same, the assessee

filed copy of the minutes of the proceedings of the meeting of the Board of Directors held on 1st Jan., 1981. That aspect
of the matter has been

totally brushed aside on the grounds that since the minutes book in original has not been produced before the authority
and the minutes were

produced before the authorities in loose sheets. There is no legal necessity that the minutes must be recorded in the
minutes book.

8. On the other hand, the learned counsel appearing for the Revenue has submitted that there is absolutely no question
of law involved in the

present case. The only point to be decided in this case viz., whether there was any conversion of the land in question
as stock-in-trade is a pure

question of fact. The fact-finding authority has ultimately held that the so-called conversion as claimed by the assessee
of the land into stock-in-

trade to be false. The Tribunal by cogent reason held that the assessee has not proved the conversion of land in
guestion as stock-in-trade in

respect of the relevant assessment years and submitted that there is no materials to interfere with the finding arrived at
by the Tribunal.

9. We heard the arguments of the learned counsel on either side.

10. The only evidence that has been let in order to prove the claim of the assessee that the land in question has been
converted into stock-in-trade

by the assessee is the resolution dt. 1st Jan., 1981. Section 193 of the Companies Act provides for ""Minutes of
proceedings of general meetings

and of Board and other meetings
every general meeting and of

, Which contemplates that every company shall cause minutes of all proceedings of



all proceedings of every meeting of its Board of directors or of every committee of the Board, to be entered into books
kept for that purpose

within thirty days of the conclusion of every such meeting with their pages consecutively numbered. Each page of every
such book shall be initialled

and signed and last page of the records of proceedings of each meeting in such books shall be dated and signed in the
case of minutes of

proceedings of meeting of Board or of a committee thereof by the chairman of the said meeting or the chairman of the
next succeeding meeting. In

the case of a minutes of the proceedings of the general meeting by the chairman of the same meeting within the
aforesaid period of thirty days or in

the event of death or inability of that chairman within that period by a director duly authorised by the Board for that
purpose. In no case, the

minutes of the proceedings of the meeting shall be attached to any such book as aforesaid by pasting or otherwise. The
minutes of each meeting

shall contain a fair and correct summary of the proceedings. Hence, the Tribunal has recorded a finding that in view of
the express provision u/s

193 of the Companies Act, the minutes dt. 1st Jan., 1981, produced in a loose sheet cannot be accepted. Even the AO
has given a finding that

inspite of the opportunity given to the assessee, the minutes book was not produced. When the inspector visited the
business premises of the

assessee on 29th Dec., 1984, on the basis of an authorisation u/s 133A, the chairman informed the inspector that the
resolutions were typed in

loose sheets and kept with various other papers and it would take time to trace and locate the same. Ultimately, the
minutes book produced was

found to be totally blank by the assessing authority. Further, in the minutes in original recorded in loose sheets on 1st
Jan., 1981, produced before

the AOQ, it was found that apart from the chairman of the assessee-company, who has signed the minutes, two other
directors were also present at

the meeting, however they did not sign.

11. Further, the Tribunal has also taken into consideration of the fact that as early as the year May, 1969 and
December, 1970, the company

entered into several sale agreements in respect of the properties in question with several persons which are not
consistent with minutes. Ultimately

the Tribunal found on fact with the available material that the assessee"s claim of conversion was not genuine. The
Tribunal has also recorded a

clear finding that the finding of the CIT(A) that the agreements of sale entered into by the assessee with various
persons have not been acted upon

was (not) based on materials and in fact, against the contention of the assessee who claimed to have sold the
properties under agreements at a

lower price than the actual market value as on the date of sale. Further, the Tribunal has also found that the
advertisement given by the counsel for



the assessee on 8th Sept., 1982, inviting purchasers for the sale of land in an extent of 357.74 cents with factory, shed,
godown and other

machines clearly showed that the assessee was intending to dispose of the entire business premises and was not
doing any business in real estate.

Taking into consideration of totality of these factual positions, the Tribunal has rejected the minutes. The certificate
given by the Department u/s

230A, which has also been shown as a proof on behalf of the assessee, has been negatived on the ground that in the
certificate, it was only

certified that there was no Income Tax arrears on the part of the assessee and apart from that, the certificate cannot be
used to prove that the land

in question was converted into stock-in-trade of the business.

12. That apart, the Tribunal recorded a finding that there is no material to come to the conclusion as done by the CIT(A)
that the lands were

divided into plots and thereafter sold. From the material records, the 31 sale deeds executed by assessee show that the
lands were not sold in

terms of plots, but in terms of extent over an extent of 357.74 cents. It is also found by the Tribunal that the assessee
was not in possession of the

land, which was sold during the relevant previous year. All those lands were sold under various agreements of sale and
the purchasers were given

possession in the years 1969 and 1970 itself. This factual position clinches the issue when the assessee was not in
actual possession of the

properties and the properties were given in possession of the agreement holders in the years 1969 and 1970 itself,
there was no question of

converting the land into stock-in-trade by passing a resolution in the year 1981.

13. Learned counsel for the assessee contended that even if the minutes produced by the assessee is ignored, the
account books are sufficient to

show that the land has been converted into stock-in-trade. Insofar as the accounts are concerned for the assessment
year ended 31st March,

1981, the Chartered Accountant signed the balance-sheet subsequently on 15th Jan., 1982, and it was filed before the
ITO in May 1982 and the

Tribunal therefore recorded a finding that the action of the assessee is in conformity with its action to cover up the
liability of capital gain. We

therefore hold that the finding of the Tribunal that the alleged conversion of the capital into stock-in-trade by the
resolution dt. 1st Jan., 1981, is not

a genuine one is purely a finding of fact, especially when the said finding has been arrived at on the basis of materials
on record. The Tribunal after

considering of the relevant materials has recorded a finding that the alleged resolution dt. 1st Jan., 1981, was not a
genuine one.

14. One other contention was also raised by the learned counsel for the assessee that for the asst. yrs. 1982-83 and
1983-84, respectively for the



previous year ended 31st March, 1982, and 31st March, 1983, the Tribunal should not have gone into the question of
the correctness of the

resolution dt. 1st Jan., 1981, which fall in the previous year ended 31st March, 1981, i.e., for the earlier assessment
year. We are also unable to

accept the said submission as the lands were sold during the previous years and the assessee claimed on the basis of
the resolution dt. 1st Jan.,

1981, that the lands were converted into stock-in-trade and hence it is necessary for the Tribunal to go into the question
and determine the same.

Further, it is also relevant to mention here that the assessee has not produced any material before the authorities to
show during the assessment

proceedings for the asst. yr. 1981-82 that the assessee had produced the resolution dt. 1st Jan., 1981, and claimed the
same as stock-in- trade.

Hence, we are of the considered view that the alleged conversion of the land into stock-in-trade and the resolution dt.
1st Jan., 1981 are not true

and only make-believe documents and thus we answer question No. 1 in the affirmative against the assessee and in
favour of the Revenue.

15. In respect of the alternative contention of the assessee that as most part of the sale consideration was paid for
discharging the mortgage to the

extent of payment made to South India Bank has to be treated as the cost of the land or expenditure in executing the
sale deeds so as to take the

said amount before computing the sale proceedings for capital gain. Here again, we are not able to accept the
contention of the learned counsel for

the reason that the Tribunal has recorded a categorical finding that the assessee did not produce any evidence to show
that the sale consideration

was appropriated by the mortgagee bank and further found that from the material filed by the assessee in the gift-tax
appeal that the mortgagee

bank has released 3.71 acres of vacant property in TS No. 328, Tirupur town from security and thereby giving a
freehand to the assessee for the

disposal of the same. When the final fact-finding authority has recorded a finding that there is no material to prove that
the sale consideration has

been paid for discharge of the mortgage amount, we have no material to go against that finding. Hence, the second
guestion also has to be

answered in the affirmative against the assessee and in favour of the Revenue and we are answering as such.
However, there is no order as to

costs.
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