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Judgement

Vyas, J.

This is an appeal by the plaintiff and it raises a question of construction of a certain document dated July 25, 1910. The form of

this document is a deed of gift by Saubai, the widow of Sakharam Satgouda Patil, in favour of her daughter Krishnabai who was

the next

reversioner. The question is, did Saubai by this document surrender her estate in the properties of her husband in favour of the

next reversioner by

completely effacing herself from the estate or did she intend that the transfer of her estate to the next reversioner should take

effect only after her

death.

2. The plaintiff has filed Civil Suit No. 556 of 1949 to recover possession of the suit properties which consist of certain lands and a

house situated

in Digraj village in Sangli District. The suit properties belonged originally to one Sakharam Satgouda Patil who died about forty

years ago, leaving

surviving behind him his widow Saubai and a daughter Krishnabai. Saubai adopted the present plaintiff on June 21, 1940. She

died two years later

in 1942. During her lifetime she passed a deed of gift exh. 28 in respect of the suit properties in favour of her daughter Krishnabai

on July 25,

1910. Krishnabai sold these properties to the defendant on June 20, 1922. The plaintiff contends in the suit that Krishnabai had no

right to alienate

the properties and that, therefore, the defendant got no title to the properties by virtue of the sale-deed passed in his favour by

Krishnabai. The



defendant on the other hand contends that Saubai, who was the next heir to her husband''s properties after his death, had

surrendered her estate in

these properties in favour of her daughter Krishnabai who was the next reversioner and that this was done by a deed of gift which

was passed by

Saubai on July 25, 1910. According to the defendant, since the date of gift, Krishnabai had become an absolute owner of the suit

properties and it

was in that capacity that she had sold the properties to him on June 20, 1922. The defendant says that pursuant to his purchase of

the properties

from Krishnabai, he had become a full owner of the properties and had been in enjoyment thereof as such. In these

circumstances, says the

defendant, the plaintiff cannot get title to the suit properties simply by reason of his adoption by Saubai.

3. The learned Civil Judge, J.D., Sangli, who decided the suit, came to the conclusion that the document purporting to be a deed of

gift of the suit

properties by Saubai to Krishnabai did not amount to a surrender, and that even if it amounted to a surrender, it was not a valid

surrender as it was

not a total surrender and it would not bind the plaintiff. Accordingly, the learned Civil Judge decreed the suit of the plaintiff. On the

defendant going

in appeal, the learned District Judge held that the gift deed passed by Saubai to Krishnabai amounted to a valid surrender and

that, therefore, the

plaintiff was not entitled to succeed in his suit. Accordingly, the learned District Judge ordered the suit of the plaintiff to stand

dismissed. It is from

this decision of the learned District Judge that the plaintiff has come in second appeal.

4. There is only one issue to be decided in this appeal, viz. whether by executing a deed, which purports to be a deed of gift in

favour of

Krishnabai, Saubai surrendered to Krishnabai her estate in the properties inherited by her from her husband or whether Saubai

intended that the

transfer was to be effective only upon her death. Having carefully read and considered the contents of what purports to be a deed

of gift, I find it

difficult to agree with the view of the learned District Judge that the transaction amounted to a surrender. As was pointed out by

their Lordships of

the Privy Council in (1921) ILR 48 100 (Privy Council) , two conditions must be fulfilled before a transaction could amount to a valid

surrender

and the two conditions are: (1) The surrender must be total, not partial; and (2) The surrender must be a bona fide surrender, not a

device to

defeat the estate of the reversioner. Now, in this case, the Courts below have taken different views of the nature of the transaction

embodied in the

deed of gift exh. 28. The learned Civil Judge upon an examination of the contents of the document came to a conclusion that the

transaction was

not a surrender. The learned District Judge, however, took a contrary view in appeal and held that the transaction amounted to a

valid surrender.

Mr. Datar appearing for the respondent (defendant) has strenuously sought to support the view taken by the learned District Judge

and. he has

drawn my attention to certain recitals in the deed exh. 28 in support of his contention that the deed must amount to a valid

surrender. For instance,



Mr. Datar says that the expressions in the deed such as :

**vlysyh tehuh o ?kj tkxk rnaxHkwr oLrqlghr vkt jksth rqtyk c{khl fnysa vkgs rjh lnjgw feydrh iSAA tehuhpk ljdkjh lkjk pkoMhdMs

nsÃ¯Â¿Â½u

lq[k:I oghokV djkoh** and **rq>s g;krhi;Zr etik''kh jkgwu ek>a lsok j{k.k djos o loZ feydrhph oghokV djkoh- ek>sa I''pkr~ loZ feydr

rq>s

fu[kkyl ekydhP;k L=h/ku letwu ikfgts R;k izdkjsa ekydhusa O;oLFkk djkoh- R;kt cAA vkepk vxj vkeP;k okjlkpk dks.krsgh izdkjs gDd

laca/k o

nkok jkghyk ukgha- loZ gDd iw.kZ rqyk fnys vkgsr- lnjgw feydrh vkti;Zr ek>s oghokVhl vlksu vktjksth rq>ss dctsar fY;k vkgsr-**

would show that by passing the deed Saubai, the widow of Sakharam Satgouda Patil, had totally effaced herself from her estate in

these properties

and that, therefore, the surrender was a complete one. Translated into English these recitals would read :-

The above mentioned lands and the house premises together with the appurtenances thereof situated within the limits of the

aforesaid village are,

this day, given in gift to you. Hence you should pay the Government assessment of the lands, from out of the aforesaid properties,

to the Chavadi

(village office) and carry on the vahiwat, happily.

and

You should, therefore, live with me during your life-time, look after me and render service to me and you should carry on the

vahiwat of the whole

of the property. After my death you should consider the entire property as ''Stridhan'' of your absolute ownership and manage the

same

accordingly as owner. In that matter neither I nor the heirs to my estate shall have any kind of right, title and interest therein. The

entire right is fully

given to you. The said properties which had been in my vahiwat upto this day, are given this day into your possession.

I have given my anxious thought to the language of these recitals and the implications thereof, but am unable to accept Mr.

Datar''s construction of

these statements in the deed. Mr. Datar contends that the words **R;kt cAA vkepk vxj vkeP;k okjlkpk dks.krsgh izdkjsa gDd laca/k

o nkok

jkfgyk ukgha (in that matter neither I nor the heirs to my estate shall have any kind of right, title and interest left therein)"" would

show that the

transaction was a surrender, in that Saubai expressly and completely effaced herself from these properties by giving up her right,

title and interest in

the properties immediately upon the execution of the deed. In particular, Mr. Datar lays stress on the words **vkepk---dks.krsgh

izdkjsa gDd

laca/k o nkok jkghyk ukgha (neither I... shall have any kind of right, title and interest left therein)"" and argues that, if the

transaction was not

intended to be a transfer in presents, but was intended to retain Saubai''s interest in these properties so long as she was alive, she

would not have

used the words ""neither I"" in the above sentence in the deed. Mr. Datar is not right in putting this construction on the above

sentence. It is a well-

settled canon of construction that a document must be construed not piecemeal, but as a whole, due consideration being paid to

all the material



statements in their proper context. Now, Mr. Datar overlooks the fact that the words ""R;kt ckcrksar (in that matter)"" in the

sentence on which he

relies relate directly to the immediately preceding sentence in the deed, which contains a clear, emphatic and unmistakable

statement of Saubai''s

intention that it was only after her (Saubai''s) death that her daughter was to consider herself an absolute owner of these

properties and was to

manage the properties as such. This declaration by Saubai conferring the rights of absolute ownership over these properties upon

her daughter only

after her death would show that the sentence **R;kt oAA vkepk vxj vkeps okjlkpk dks.krsgh izdkjsa gDd laca/k o nkok jkghyk

ukgha (In that

matter neither I nor the heirs to my estate shall have any kind of right, title and interest left therein)"" relates to a point of time, not

during the life of

Saubai, but after her death. The words ""neither I"" in this sentence are meaningless in their context and were carelessly used,

since it is only too

evident that Saubai could possibly have no right, title and interest left in these properties after her death. The words **loZ gDd

iw.kZ rqyk fnysa

vkgsr (the entire right is fully given to you)"" in the context, occurring as they do immediately after the above sentence, also refer to

a point of time

after Saubai''s death and mean that all rights in respect of these properties were given to the daughter, but were to be effective

only upon the

mother''s death.

5. It is true that the deed recites **tfeuh o ?kj tkxk rnaxHkwr oLrqlfgr vktjksth rqtyk o{khl fnys vkgs (the abovementioned lands and

the house

premises together with the appurtenances thereof situated within the limits of the aforesaid village are this day given in gift to

you)""; but simply

because the word **c{khl (gift)"" is used, it would not necessarily follow that the transaction was a surrender. In my opinion, the

reading of the

deed as a whole would show that the word **c{khl was inappropriately used. What is essential in construing a document is not a

word here or a

sentence there, loosely or inappropriately used, but the intention of the author, and this must be gathered from a careful

consideration of all the

statements made by the author and directions given by the author in the deed. It is true that in construing an instrument violence

should not be done

to the plain meaning of the words, but this rule must be applied not only to a word here or a sentence there, but must equally be

applied to all the

material statements contained in the instrument. As I proceed with this judgment, I shall point out that there are recitals in this

deed whose plain and

natural meaning could only be that the deed was not one of surrender, that it was not in the nature of a gift, but was in the nature

of a will.

6. The directions **lnjgw feydrh iSAA tfeuhpk ljdkjh lkjk pkoMhdMsa nsÃ¯Â¿Â½u lq[k:I ofgokV djkoh- (You should pay the

Government

assessment of the lands, from out of the aforsaid properties, to the Chavadi and carry on the vahiwat happily)"" are not necessarily

indicative of an

immediate gift and are, in my opinion, quite consistent with the deed not being one of surrender. So far as the mere physical acts

of management



and paying of assessment at the Chavadi were concerned, the daughter was given an authority to do them. From these directions

I am unable to

come to the conclusion that the ownership over the lands was immediately transferred to the daughter.

7. On a careful consideration of the contents of the entire deed, it is doubtless that by this document Saubai did not make an

immediate gift of her

estate in these properties to her daughter. She clearly intended that the transfer was to be effective after her death. This is an

irresistible conclusion

from the recital: **rq>s gpkrhi;Zr etik''kh jkgwu ek>s lsok j{k.k djkos o loZ feydrhph oghokV djkoh- (You should, therefore, live with

me during

your life-time, look after me and render service to me and you should cany on the vahiwat of the whole of the property)"". It would

appear from this

statement that Saubai, by executing this deed, did not intend to render herself dependent upon anybody, not even upon her

daughter, in the matter

of her own residence and maintenance. She did not say that after the execution of this document she would look to her daughter

for providing

residence or maintenance for her. If Saubai had intended to divest herself immediately of her interest in the house in favour of her

daughter, she

would have said so and, in view of the fact that she had no other place to live in, she would have asked her daughter to permit her

to stay with her.

But she did not do so. She did not say that she would live with her daughter. On the contrary, she cast an obligation upon her

daughter that the

latter must stay with her. Now, if a mother enjoins upon a daughter, who has lost her husband as Krishnabai had, that she must

stay with her, it is

clear that the mother must have a house where she can stay herself and ask the daughter also to stay with her. Likewise, if a

mother directs that her

widowed daughter, who is destitute of means, must live with her and look after her and minister to her comforts and conveniences,

she undertakes

an obligation to maintain the daughter, and it is clear that for that purpose she must have her own means whereby she can

maintain herself and the

daughter. In my opinion, the words **rq>s g;krhi;Zr etik''kh jkgwu ek>s lsokj{k.k djkosa- (You should therefore live with me during

your life-

time, look after me and render service to me)"" did not imply an obligation on the daughter to provide residence or maintenance to

the mother, but

they implied an obligation which was undertaken by the mother herself to provide residence and maintenance to the daughter in

consideration for

the daughter serving her and looking after her.

8. Now, there is no dispute that, besides the suit house and the suit lands, Saubai had no other house and no other lands. Since it

is implicit in the

recital **rq>s g;krhi;Zr etik''kh jkgwu ek>s lsok j{k.k djkos o loZ feydrhpkh ofgokV djkoh- (You should, therefore, live with me during

your life-

time, look after me and render service to me and you should carry on the vahiwat of the whole of the property)"" that Saubai

voluntarily undertook

upon herself an obligation to keep the daughter with herself and also an obligation to maintain her in return for the daughter''s

services to her, it is



evident that, even after executing the deed, she retained her interest both in the house and in the lands so long as she was alive.

In other words, she

did not intend the transaction to be a transfer in presente, but intended it to operate as a transfer after her death. This conclusion

to which I am

driven from the recital ""You should, therefore, live with me during your life-time, look after me and render service to me"" militates

strongly against

construing the transaction embodied in the deed as one of surrender. The test whether the house was gifted away by Saubai to

her daughter with

immediate effect was whether, after the execution of the deed, Saubai looked up to her daughter for providing residence for her

and the test

whether the transfer of the lands was intended to be a transfer in presente was whether, after the deed was executed, Saubai

looked up to her

daughter for maintenance. Upon a construction of the plain words of the expression ""You should, therefore, live with me during

your life-time, look

after me and render service to me"", both these tests would show that the deed was really in the nature of a will and not a

surrender, since Saubai

even after executing the deed retained independence for herself in the matter of her residence and maintenance. If Saubai had

intended the transfer

of the properties to be a transfer in presente, i. e. if she had intended that the deed was to operate as a complete effacement of

herself from her

estate with immediate effect, she would have used words casting an obligation upon her daughter to provide for her residence and

maintenance.

She would have made no mistake about it, for unless she cast those obligations upon her daughter, she would have immediately

found herself in a

helpless state, shelterless and penniless, after surrendering her estate to her daughter. She was careful enough to use in the deed

clear expressions

casting an obligation upon her daughter to live with her and also an obligation that she should render service to her as long as she

lived. If she had

further intended to cast an obligation upon her daughter that the latter should also maintain her, she would not have omitted to

mention it explicitly,

for it would have been by far a major obligation. But she said nothing of the kind. This would show that, by executing the deed,

Saubai was not

making herself dependent on her daughter for maintenance, which in turn would show that she was not transferring her properties

forthwith by this

deed.

9. The deed shows that even prior to the date of its execution, Krishnabai had been residing in the suit house ever since the date

of her husband''s

death. That residence was clearly not residence as owner of the house. Saubai, the mother, was the owner and Krishnabai was

residing with her.

The execution of this deed by Saubai did not alter the abovementioned character of Krishnabai''s residence in the house so long

as Saubai was to

remain alive; and this is perfectly clear from the word **R;kdfjrka (therefore)"" in the recital **vkti;Zr rq>k uojk e;r >kys iklwu rq

etik''khap vkgsl

rqyk rq>s uoU;kdMwu dkfg ,d bLVsV vxj feykyh ukgha- R;kdfjrka rq>s g;krhi;Zr etik''kh jkgwu ek>s lsokj{k.k djkos o loZ feydrhph

ofgokV



djkoh- (You have been staying with me, from the death of your husband, upto this day. You did not get any estate or maintenance

whatever from

your husband and you do not now desire to take another husband in marriage. You should, therefore. live with me during your

life-time, look after

me and render service to me and you should carry on the vahiwat of the whole of the property)."" This word **R;kdfjrk** taken with

the words

which precede it and those which follow it would clearly show that Saubai asked her daughter by this deed to stay with her in the

suit house,

because the daughter had been staying in this house since her widowhood and because she had recevied no estate or

maintenance from her

deceased husband and because she had no intention to marry again, and not because Saubai was conferring ownership of the

house upon the

daughter with immediate effect. In other words, the expression **R;kdfjrk** in the context in which it occurs would show that the

character of

Krishnabai''s residence in the house, which to start with was not residence as owner, was not altered by the execution of the deed.

10. As I have stated above, the words **rq>s g;krhi;Zr etik''kh jkgwu ek>s lsok j{k.k djkos o loZ feydrhph ofgokV djkoh- (You

should,

therefore, live with me during your life-time, look after me and render service to me and you should carry on the vahiwat of the

whole of the

property)"", properly construed, mean that, notwithstanding the execution of the deed, Saubai had retained her interest in the

house and the land so

long as she remained alive. In this construction, I am fortified by the words which follow immediately and those words are: **ek>s

i''pkr~ loZ

feydrh rq>s fy[kkyl eydhP;k L=h/ku letwu ikfgts R;k izdkjs ekydhus O;oLFkk djkoh- (After my death, you should consider the entire

property as

stridhan of your absolute ownership and manage the same accordingly as owner)"". If Saubai''s intention in executing the deed

was to efface herself

completely and with immediate effect from these properties, the words **ek>s i''pkr~ loZ feydrh rq>s fy[kkyl eydhP;k L=h/ku letwu

ikfgts R;k

izdkjs ekydhus O;oLFkk djkoh- would be totally meaningless. If words have a meaning and if no violence is to be done to the

meaning, the

expression **ek>s i''pkr~ loZ feydrh rq>s fy[kkyl eydhP;k L=h/ku letwu ikfgts R;k izdkjs ekydhus O;oLFkk djkoh- must show, and

show

beyond any doubt, that, though Saubai passed this deed of gift in favour of her daughter, she did not surrender her estate thereby

to the daughter.

She intended that the ownership in her estate should pass on to her daughter only after her death and she gave an unmistakable

expression to that

intention when she went on to provide in terms in the deed that the right of ownership, including the right to dispose of the property

in any manner

the daughter chose, was to accrue to the daughter only after her death. During Saubai''s life, the said right was not to accrue to the

daughter and

for obvious reasons. The reasons were that the mother wanted to have the house for her own residence and for providing

residence to her

widowed daughter and she wanted to keep the lands also for herself to maintain herself and the daughter who had received no

estate from her



deceased husband and who was determined not to marry again. In my view, therefore, the transaction embodied in the deed was

not a surrender.

The deed was only in the nature of a will.

11. Upon this view of the deed, it is not necessary to refer to the decisions in Sureshwar Misser v. Maheshrani Misrain (1920) L.R.

47 IndAp

288, 24 CWN 274 (Privy Council) , and Rama Nairn v. Dhondi Murari ILR (1928) 47 Bom. 678 : 25 Bom. L. R.361, since those

were cases of

surrender and this one is not. Here Saubai''s intention was clearly expressed and the intention was that the ownership of the

propertie should vest in

the daughter after her death There was no similar term in the transactions which were the subject-matter of construction in those

cases. Those were

case where the surrenderee, after surrendering the estate, had cast an obligation upon the surrenderee that the latter must

maintain the former, and

the question was whether such an obligation was consistent with the transaction being a surrender. Here Saubai did not cast any

such obligation

upon her daughter, but on the contrary asked the daughter to stay with her and undertook to maintain her in return for her services

to her. In Rama

Nana v. Dhondi Murari, the surrenderee had cast upon the surrenderee an obligation not merely to maintain the surrenderee, but

also to render

service to her and look to her comforts as long as she lived. The learned Chief Justice, relying on the Privy Council decisions in

Sureshwar Misser

v. Maheshrani Misrain and Bhagwat Koer v. Dhanukdhari Prashad Singh, held that those obligations were not inconsistent with the

deed being one

of surrender. It may, however, be pointed out, with respect/ that in the Privy Council cases it does not appear that any obligation

was cast by the

surrenderee upon the surrenderee that the latter must live with the former and render service to, and look after the comforts of, the

former as long

as she lived. An obligation to maintain a surrenderee is one thing. An obligation to live constantly with the surrenderee and to do

service to her and

minister to her needs and comforts as long as she lives is another thing and a far more onerous thing. A person may not mind

maintaining another

person, because it generally involves merely the sending of necessary monigs for maintenance; but he may find it disagreeable or

onerous to stay

always with another, and the reasons for it may be more than one, for instance incompatibility of temperaments, difficulty of

pleasing the other

person however hard one may work for him etc. In these circumstances, it may appear controversial how far the imposition of

these obligations

upon a surrenderee may be consistent with a transaction being a surrender. If a surrender is made conditional upon the

acceptance of these

obligations by a surrenderee, could a surrenderee, be said to have effaced herself entirely from the estate? Mr. Datar frankly

concedes that apart

from Rama Nana v. Dhondi Murari he has not been able to discover any authority suggesting that an obligation to maintain

another would include

an obligation to live with the other constantly and serve the other always as long as the said other person lived. As far as the

decision in Rama



Nana v. Dhondi is concerned, I have already pointed out that it does not appear to receive full support from the Privy Council

cases upon which it

seeks to rely. In any event, as the case before me is not of surrender, none of the decisions referred to above would assist Mr.

Datar''s client.

12. In the result, the judgment and decree passed, by the learned District Judge are set aside, the decree of the trial Court is

restored and the

appeal is allowed. The respondent will bear his own costs as also the appellant''s costs of this appeal and also of the appeal

before the District

Court.
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