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Judgement
1. The short point which arises for consideration in this appeal filed by the Department is : whether the Tribunal was justified in
holding that income

from dividends, profits on sale of investments and interest on deposits constituted profits from eligible business within the meaning
of Section 32AB

of the Income Tax Act, 1961.
2. The facts giving rise to this appeal, briefly, are as follows :

The assessee is a club. The assessee claimed investment deposit account allowance as per the report submitted under Rule 5AB.
The assessee

contended before the Assessing Officer that income from dividends and profits on sale of investments during the relevant
assessment year

constituted profits from eligible business computed in accordance with Part Il and Part Ill of Schedule VI to the Companies Act.
This contention

of the assessee was not accepted by the Assessing Officer in view of the clarification issued by the Institute of Chartered
Accountants. Ultimately,

the matter came before the Tribunal. The Tribunal found, on the facts, that as per the accounts of the assessee, the profits of
business computed



under the Companies Act took into account the dividend income and since the dividend income was a part of the business income
of the assessee,

the assessee was entitled to include such income into profits from eligible business. Being aggrieved, the Department has come in
appeal.

3. Learned counsel appearing for the Department relied upon the order passed by the Assessing Officer in which a specific
reference is made to

the clarification issued by the Institute of Chartered Accountants. We have gone through the said clarification. The said clarification
needs to be

read in the light of the facts of each case. In this appeal, the only point raised by the Department is that, on the facts, the said
items do not

constitute profits from eligible business. The Tribunal has gone through the accounts. The Tribunal has recorded a finding of fact
that the accounts

of the assessee show that the dividend income constituted business income of the assessee. In the circumstances, no substantial
question of law

arises in this appeal.

4. Mr. Desai, however, contended that in view of the provisions of Section 37(2B) as it stood at the relevant time, the assessee
was not entitled to

claim deduction u/s 32AB as the assessee was only a club and it was not entitled to claim the deduction under the said section.
We are afraid, this

point has not been raised in the memo of appeal. Hence, we do not permit the Department to raise the above contention.
5. Accordingly, the appeal is dismissed. No order as to costs.

6. C. C. expedited.
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