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Judgement

Ainslie, J. 
One Promothonath Sandyal, a minor, died on the 12th of Pous last, corresponding 
with the 1st of January of the current year. During his lifetime, Bholanath Khan was 
one of his guardians, and, to use the language of the Deputy Magistrate, "it is 
admitted that Bholanath Khan was the sole surviving trustee of the late 
Promothonath Sandyal at the time of his death, and that the property was vested in 
him." Khethernath Chuckerbutty, on behalf of his son Shibnath Chuckerbutty, 
claimed the estate of the late Promothonath Sandyal. He obtained an order for a 
certificate under Act XXVII of 1860 on the 28th of February last, and subsequently 
took out the certificate. He then proceeded to the villages, and on the strength of 
this certificate he induced a number of ryots to give him kabuliats. The Deputy 
Magistrate was informed by the Police that there was likely to be a breach of the 
peace, and he instituted proceedings u/s 530 of the Criminal Procedure Code, calling 
upon Khethernath Chuckerbutty on one side, and Mohesh Chunder Khan and 
Bholanath Khan on the other, to establish, if they could, their possession of the 
property. The Deputy Magistrate says, that "it was alleged on both sides that they



held possession of the estates by receiving rent from the ryots in occupation since
the death of the deceased, which happened on the 12th of Pous last, which may
fairly be assumed as the date when the dispute first commenced. It is, however,
clear from the evidence that Khethernath Chuckerbutty, in proceeding to assert his
possession under the authority of the certificate which he obtained from the Judge''s
Court, could not obtain access to the dwelling-house and the zamindary cutcherry at
Aulanga. He remained in the bazar, where ryots came to him, and to whom he
explained the authority which the certificate conveyed, and the position of his son in
respect to the estate which the deceased Promothonath Sandyal left, and he caused
bamboos to be posted in all directions as a symbol of the acquisition of the estates;
and the ryots came and acknowledging their tenancy gave the rents due, which
established the relation of landlord and tenant."

2. The Deputy Magistrate has, therefore, come to the conclusion that Khethernath
Chuckerbutty has got into possession, which, in whatever way it may have been
acquired, must be taken to have become a peaceful possession of the property; and
he has accordingly made an order confirming him in possession of the villages, and
the other side in possession of the zamindary cutcherry at Aulanga.

3. In dealing with the allegations of the other side, the Deputy Magistrate seems
entirely to have overlooked the position of Bholanath. Bholanath has stated that he
is the trustee to the estate of the late Promothonath Sandyal, minor, his mother
acting with him, but that she died in Bhadar, and that in Pous last his ward having
died, Mohesh Chunder Khan, the brother of the maternal grandfather of the
deceased minor, entered into possession as his sole legal heir. It is evident from
what the Deputy Magistrate has said as to the position of Bholanath, and from what
he recites as the statement made by Bholanath himself, that the question of
disposing of the property at the time of the death of Promothonath rested entirely
with Bholanath, who was responsible for the manner in which he disposed of it; and
until there has been a yielding up of possession by Bholanath or the person to
whom he chose to make over the property, anybody coming forward to take it
without the sanction of the Civil Court is, as far as the Magistrate is concerned with
him, in the position of a trespasser.
4. It is perfectly clear that there has never been any yielding up of possession in this
case. The whole of the evidence which the Deputy Magistrate has commented upon
goes to show that since Promothonath''s death there has been a struggle by
Khethernath to assert his son''s rights as against Mohesh Chunder, who was
supported by Bholanath, the party in legal possession during Promothonath''s
lifetime.

5. It is very possible that a breach of the peace was imminent, but in order to
prevent that breach of the peace, the proper course was to bind Khethernath in
heavy recognizances to maintain the peace, and not to oust the person whose
possession was undoubted.



6. The Deputy Magistrate seems to think that if two parties come forward--one
being lawfully in possession and the other struggling for possession--and the latter
succeeds in ousting the former, he is to recognize the stronger and successful party
as the one to be maintained in possession u/s 530, although such possession has
never been acquiesced in, and the struggle for it is in fact that which caused him to
interfere. This is an error. The Magistrate must look to possession which may be
termed peaceful. He must go back to the time when the present dispute originated,
and not to the result of the dispute itself.

7. The Magistrate''s course in this case was a very simple one, but unfortunately he
has misapplied the power given by the law, and given support to a deliberate
attempt by Khethernath to enforce his own claims by the high hand.

8. The order of the Deputy Magistrate must be set aside.
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