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Judgement

L.S. Jackson, J.

I think the special appeal in this case must prevail. The plaint sets forth that the
plaintiff on a certain date conveyed to the defendant"s father, by an instrument
which he calls a deed of conditional sale, but which on the face of it appears to be a
deed of absolute sale, certain parcels of Land: and that a separate verbal agreement
simultaneously took place between the parties, by which it was stipulated that if and
when the plaintiff should repay the purchaser the principal amount of
purchase-money, the purchaser would be bound to return the bond and the
document to the vendor. He states that subsequently the vendor died, and the
plaintiff afterwards went to the defendant who was his son, and tendered the
purchase-money, but that the defendant refused to restore the land or document,
on the ground that the document contained no such stipulation and insisting on his
rights as an out-and-out purchaser. The plaintiff therefore sued to recover
possession of the land. The Munsiff and the Subordinate Judge on appeal concurred
in finding that there had been, as alleged by the plaintiff, a contemporaneous verbal
agreement between the parties, which converted the instrument from being a bill of
sale, as it purported to be, into a mortgage. The Full Bench decision, Kasinath
Chatterjee v. Chundy Chum Banerjee Case No. 870 of 1865; February 5th, 1866
(B.L.R. Sup. 383) was referred to, and discussed in the judgment of the Court below;
and upon the view taken of that decision by the lower Court, it was held that
evidence offered by the plaintiff, showing the character of the transaction between
the parties, was admissible; and the plaintiff accordingly recovered a decree for the

land.
2. The special appellant simply contends that this decision is at variance with the Full

Bench Ruling; and we called upon the respondent to support the judgment of the



lower Court. He contends that although the majority of the Fall Bench held that
evidence of a parol contract to vary a written document; was inadmissible, yet in
such a case as the present the acts of the parties, and parol evidence to explain
those acts, were admissible; and it was shown that, in the case in which the Full
Bench decision was given, the proceedings were remanded to the Principal Sudder
Ameen, in order that he might consider certain acts of the parties in that case, and
determine whether the transaction was an absolute sale or a mortgage.

3.1 confess that I have some difficulty in comprehending the distinction between the
admissibility of evidence of a verbal contract to vary a written instrument, and the
admissibility of evidence showing the acts of the parties, which after all are only
indications of such unexpressed unwritten agreement between the parties.
Nevertheless, if the case set up by the plaintiff in the suit before us had been one of
that kind, namely that the transaction although apparently an out and out sale, was
not in reality so; and that the conduct of the parties in relation to the land would
show what the real character of that transaction was, we might have been obliged
to hold that evidence of that description was in fact admissible, and that the
decision of the lower appellate Court founded upon that evidence was in conformity
with law. But it seems to me that the plaintiff in this case has sought to do precisely
that which the decision of the Full Bench declares he cannot do. His allegation has
been distinctly that which the Full Bench held cannot be successfully made, namely,
that the parties entered into a written contract, which was varied by a verbal
stipulation, and the whole case made by the plaintiff in the Court below was of that
description. No doubt evidence was given of the acts of the parties, such as seems
to come within the observations of the Chief Justice in the ruling which I have
referred to; but then that was given entirely and absolutely in support of the
principal allegation in the plaint, namely, that there was a verbal agreement by
which a written document was varied.

4. 1 think, therefore, that we act strictly in accordance with the decision of the Full
Bench in that case, when we declare that the plaintiff's suit was one that ought not
to succeed, and in reversing the judgment of the lower Court with costs. I think
therefore that this is the decision which we are bound to give.

Markby, J.

5.1 also think that this special appeal must be decreed. In the Full Bench case it was
decided by a majority of three Judges against two, that where there was a distinct
and unambiguous agreement in writing, evidence of a contemporaneous parol
agreement contradicting the written agreement could not be given, and if I may be
permitted to say so, in that decision I entirely concur. In this case it is perfectly clear,
that the lower Courts have, in contradiction of a perfectly clear document, received
evidence of a contemporaneous parol agreement, and have found that such a parol
agreement existed, and therefore that decision as now given clearly cannot stand.
Then the respondent says that we ought to send the case back to try the same



question, as the Principal Sudder Ameen was ordered to try upon the order of
remand in the Full Bench case. Now, of course, the whole of the circumstances of
that case are not now before us; and therefore it is impossible for us to say exactly
what the question there was to be considered. But it seems to me to be very difficult
be understand the distinction there drawn between evidence of a parol agreement
contradicting the terms of a written contract being inadmissible, and evidence of the
acts of the parties contradicting the terms of such a contract being admissible. In all
these cases one starts with the proposition that there was a written instrument
which unequivocally and unmistakeably declares the intention of the parties, and I
should have thought that it was quite as objectionable, if not more so to contradict
the plain terms of this contract by what are called "acts" by the Full Bench, which can
only lead to an inference than to contradict them by an express and unequivocal
and unmistakeable parol agreement between the parties. I should have thought
that the principle was this, that when we have once got a clear expression in writing
of that which professes to be the intention of the parties, that must conclusively be
taken to be the relation which was intended to be created between them, and that
to get at their intention no other evidence whether of contemporaneous acts or
agreements ought to be admitted. But it may be chat we, sitting here as a Division
Bench, should not have been at liberty to question the Full Bench Ruling, if the point
had directly arisen before us. In the present case however it is clear that the point
does not arise. This was not the case which the plaintiff in the Courts below
intended to prove. He distinctly avers that there was a parol agreement, and he only
resorts to the acts of the parties, to the sufficiency of the considerations, and to the
non-registration of the document, for the purpose of supporting that allegation.
Therefore, having made that allegation, and having abided by that allegation up to
this time, I think he ought not to be allowed now to change it.
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