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L.S. Jackson, J.
The first and principal ground of appeal which the learned counsel has relied upon
in this case, is the refusal of the Court of first instance to summon the witnesses
who were named by the plaintiff, and against whom the plaintiff applied for
summons before the case came on for hearing. I think it quite clear that the plaintiff
was entitled, at any stage of the case before hearing, to apply for such summons,
without reference to the number of such applications which he might have
previously made, and that it is the duty of the Court to comply with such application
if any time be left before the hearing of the cause. But this is not the Court in which
errors of procedure of the Court of first instance are to be remedied where error has
not been made the ground of complaint in the lower Court and first appellate Court.
We are shown that the memorandum of appeal, presented in the lower appellate
Court, did contain a reference to this refusal of the Court below. But Mr. Money, who
appears for the special appellant, is unable to state that that ground was so much as
mentioned at the hearing of the appeal before the Judge. Now I find that this
appellant was represented in the Zilla Court by two learned counsel, Mr. Montriou
and Mr. Reid, and it would not have given the appellant''s counsel now before us the
smallest trouble or difficulty to have ascertained from those learned gentlemen,
whether the point was or was not argued. It is constantly the case that appellants
insert in their memoranda of appeal very numerous objections to the decisions of
the Court below, which are abandoned at the hearing of the appeal.
2. This was one of those points which it was entirely open to the appellant to insist 
upon or to waive, and I think that it was one of those points which the Judge would 
not be bound to notice, unless it was insisted upon. I infer from the silence of the



Judge, and Mr. Money''s inability to give us any assistance on the point, that this
particular objection was wholly passed over in the argument before the Judge. That
being so, there was no error on that point in the judgment of the Court below, and
we are not called upon to enter into it here.

* * * *

Markby, J.

I am entirely of the same opinion; and with regard to all the points except the first, it
is quite unnecessary for me to add any thing to what has been said by Mr. Justice
Jackson; but with regard to the first, I wish to point out that, if there had been an
error in the decision of a proposition of law upon which the judgment of the first
Court was based, and that proposition of law is appealed against, and the same view
of the law is adopted by the second Court, I think, and Mr. Justice Jackson. I believe
agrees with me in thinking, that it would not be necessary to show that that point
had been argued and insisted upon in the lower appellate Court. But I think that this
is not that case. This is a case of complaint by the plaintiff that the privilege of
producing and summoning witnesses has not been allowed him, and it is precisely
the case in which a plaintiff is bound to show that he has insisted all through upon
his privilege at every stage of the case: and that this is so is clear from the
circumstance, that if before the Judge the plaintiff had insisted upon this right, and
shown that these were really important witnesses who ought to have been
summoned, the Judge would have himself summoned the witnesses and so cured
the mistake, and therefore I entirely concur in the judgment which has been
delivered.
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