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1. The suit appears to have been brought to recover arrears of rent for 28 years, and, it 

appears that one, of the defendants Gourisunker had boon in possession up to a pertain 

time, and that then the possession had been transferred by sale and purchase from him 

to Mr. Gasper, and there was no joint liability. Each person was liable for the rent for the 

period daring which he or she had occupied, and the decree was, in the first instance, 

made by the Munsif, apparently, in that form. The Principal Sadder Ameen appears to 

have modified that on an appeal, and to have declared that the rent was to be allowed for 

the whole time against the persons in possession. That was in reality the same thing, but 

leaving the period for which each would be liable to be determined in the execution of the 

decree. Subsequently, the High Court appears from the proceedings to have declared 

that that was so, and Mr. Bagram, who represented Mr. Gasper was declared to be 

separately liable for the rent of 1259 (1853). Although these persons were joined in the 

suit in this way, yet we must treat the decree as what it must have been by law, a decree 

against one persons for the rent of one period, and a decree against the other person for 

the root of another and think such a decree as this, although it is on one piece of paper, is 

in fact two decrees, a separate decree against each for the sum for which each is liable. 

When we come to apply to that the terms of s. 20 of the law of limitation, there is really no 

difficulty; the decree is to be kept in force against each, and to be treated as a separate 

decree against each, in such a case as this, as it would in the case of persons sued for 

contribution because it is a separate liability, and each is liable only for his own share. I 

think that, although the decree is made in one suit, it is in reality and substance a 

separate decree ''against each for the portion for which each is declared to be liable. We 

must answer to the question which is put to us that, in such a case as this, the



proceedings me not sufficient to prevent the law of limitation applying to the other

defendant.

2. The case will go back to the Division Bench with that answer.

(1) Before Mr. Justice Bayley and Mr. Justice Markby.

Khema Debea and others (Decree-holders) V. Kumolakant Bukshi and Others

(Judgment-Debtors).*

The 3rd June 1868.

Limitation--Execution of Decree against several Defendants with separate Liability.

Baboo Issur Chunder Chuckerbutty for the appellants.

The respondents were not represented.

The judgment of the Court was delivered by

Markby, J.--The appellants in this case are seeking to execute a decree, dated 21st

March 1863, which declares that certain of the defendants in the suit, being six in

number, should pay to the plaintiff Rs. 749-0-9; that certain others of the defendants,

being fire in number, should pay to the plaintiff Rs. 91-8-2; that certain others of the

defendants, being three in number, should pay to the plaintiff Rs. 60-8-6; and that the

remainder of the defendants, being seven in number, should pay the sum of Rs. 280-0-9;

in all Rs. 1,181-5, which, with costs in proportion, the defendants were to pay according

to their respective shares.

The suit was brought by one of several persons jointly interested in land against his

co-sharers, the ground of his action being that he had been compelled to pay the whole

Government revenue due in respect of the land, and he now sought to recover from his

co-sharers that which he paid in excess of his own proper share. The result of the suit

was that he got a decree in his favor in the form stated above.

The obligation of the co-sharers in some way or other to satisfy this demand is well

known, though there has been occasionally some difficulty and some misunderstanding

as to the exact nature of the obligation, the mode in which it arises, and the mode in

which it is to be enforced.

The mode in which the obligation arises is no longer of any importance as soon as it is

ascertained what the obligation is, and the mode in which it is to be enforced: and both

the paints have, we consider, been finally settled by the practice and decisions of this

Court in the following manner:--



1 That each co-sharer is bound to refund to the one who has paid the whole revenue, so

much as he ought himself to have paid.

2. That this obligation is to be enforced by a suit against all the co-sharers in which the

amount of their several liabilities is to be declared by the Court.

It can perhaps hardly yet be said to be fully ascertained how the rights of the parties are

to be adjusted, if one of the co-sharers should be unable to fulfill his obligation, but no

such question arises in the case before as. The above two propositions were recognised

in the Full Bench decision in Rambux Chittangeo v. Modhosoodun Paul Chowdhry(a)

Reference from the Judge of the Small Cause Court of Krishnagur, dated 15th April 1867.

Now, turning to the case before us, we, find that, in the year 1863, the plaintiff attached

the property of one of the seven defendants who were ordered to pay Rs. 280-0-9. On the

27th November, the defendant, whose property had been attached, deposited in Court

the sum at Rs. 368-0-2, being the above amount, together with the share of costs of this

set of defendants and interest; and upon his doing this, the execution case was truck off

the file, by which we under-stand it to be meant that the attachment was taken off, and

the execution proceedings entirely put an end to. From that time, no further proceedings

were taken by the plaintiff until the 21st November 1866, when he made an application for

the purpose of taking out execution against that batch of defendants who wore ordered to

pay Rs. 743-8.9. It was thereupon objected that execution of the decree was barred

under s. 20 of Act XIV of 1859. The plaintiff in answer relied on the proceedings taken

against the former batch of defendants, the last step in which was taken on the 27th

November 1866. The Principal Sudder Ameen, however, to whom the application was

made, gave his opinion in a very clear judgment that the decree was not a joint one

against all the defendants, but a separate one against each batch, and that the

proceedings against one batch had no effect whatever towards keeping alive the

separate decrees against other batches; and he held the execution to be barred by

limitation under the provision referred to. Upon appeal, the Judge of Rajshahye confirmed

this decision. It now comes before us as a Miscellaneous Appeal, and we also think the

Principal Sudder Ameen was right.

It appears to us that the language of the decree is clear. It directs each batch of

defendants to pay a certain sum of money, and there is not a single word in the decree

which would lead us to suppose that it was the intention of the Court which passed the

decree to impose a joint liability upon all the defendants for the whole amount.

It is said that the decree must be considered as creating a joint liability, because the 

plaintiff has a right to hold all the defendants jointly liable for the amount which be has 

paid in excess of his share; but as appears from what has been already stated, this 

argument is directly opposed to the established law and practice of this country. In such a 

suit as this, though all the sharers must be sued together, yet it is the business of the 

Court by its decree to apportion the liability amongst the shareholders according to their



respective shares, and not to give a joint decree against all. This was done as far at it

was necessary to do so in the present case.

We have been much pressed with a case of Mahesh Chander Chowdhry v. Mohun Lal

Sircar 8 W.R., 80, decided by L.S. Jackson and Hobhouse, JJ. There is no doubt, great

similarity between that case and the present, and had we differed from those two Judges

or any principles of law, we might have thought it right to send the case before a Full

Bench. But we do not consider that upon any principles of law involved in this case there

is any difference of opinion whatever. The Judges in that case thought that the decree

before them was joint and several, and considered that the joint liability of all the

defendants was kept alive by proceedings against any single one. We do not question

this, but in our opinion the decree before us is not a joint decree as against all the

defendants. It, in fact, comprises four decrees against four separate batches of

defendants, and though, as between defendants comprised in the same batch there is a

joint liability for amount which that batch has to yet, as between the members of different

batches, there is no common liability Consequently, we consider that proceedings in

execution against batch of defendants would not have effect in keeping the rights of

decree-holder alive as against defendants who belonged to other batches, and no

proceedings having been taken within three years to execute the decree against the

batch of defendants to which respondents belong, the rights of decree-holder under this

decree is against these defendants, barred by limitation.

The appeal is dismissed with costs.

* Miscellaneous Appeal, No. 470 of 1867 from a decree of the Judge of Rajshahye, dated

the 7th June 1867, affirming an order passed by the Principal Sudder Ameen of that

district, dated that 12th January 1867.

(a) Reference from the Judge of the Small Cause Court of Krishnagur, dated 15th April

1867.
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