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Judgement

Markby, J.

On behalf of the members of the firm of McMurphy and Co., no question has been raised
as to the value of the goods. The only question raised is whether or not they are liable for
the price of them. These two defendants are European merchants, and part of their
business consisted in shinning hides to England. The course of business seems to have
been that the firm when in want of hides for shipment, gave directions to Ramkamal
Mitter, and he want and purchased goods subject to inspection and approval by the firm
both regards quality and price; and Ramkamal Mitter was entitled to receive from the firm
a certain fixed sum, beyond the price, as his profit on the transaction. As to this being the
course of business, there is no dispute. After the hides had been inspected and approved
of by one of the firm, they were sent to the screw-house, and then shipped to England. It
cannot be denied, that under ordinary circumstances, according to law, McMurphy and
Co. would be liable, as vendees of the hides, whether their name had been used in the
transaction by Ramkamal Mitter or not, for a man who purchases goods by an agent is
liable for the price of them. But the defence is that in this case it is not so owing to a
particular custom in Calcutta, that when the agent is the banian of a European firm the
banian, and the banian alone, is liable to the vendors. And it is contended, that in this
case the dealing between Ramkamal Mitter and McMurphy and Co. put him in the
position of a banian with respect to that firm, and that, therefore he alone is liable. If, as is
contended, the custom exists, there can be doubt as to the soundness of the argument
Where a custom exist among a well-defined and recognized class of persons, all
contracts made by them to be construed exactly as if that custom had been agreed on
express terms in making the contract. That the custom does exist that when is made to a
person occupying the position of a banian the banian alone is liable, seems to me to be
decided by authority which | ought not now to oppose. [(Paliram and Bydonath v.



Paterson (2 Boulnois, 203) and Grant, Smith and Co. v. Jugobandu Shaw (Bourke, Pt.
VII, 17)]. | consider | am bound in this case to start with the proposition that where a man
deals with a banian, qua banian, the principal does not incur any liability whatever. That
this was so under ordinary circumstances, was indeed admitted by the plaintiff's counsel
but it was denied that Ramkamal Mitter was a banian | think, however that he was. The
plaintiff and the broker, who made the bargain both call him a banian; therefore on their
evidence alone, if nothing further had transpired, | should have been bound to hold that
being called a banian, he must be considered as such; and that, on the authority of the
cases to which | have referred, the custom applied. The custom, among the class of
persons who observe it, would not have been recognized by the Court as one of which, it
would take judicial notice, unless that class of persons had been, considered as certain
and well-defined; and, therefore, when a man is called a banian, | am prime facie bound
to consider that he is in the ordinary position of persons so called. Mr. Woodroffe was
however, waling to show the exact relation between the parties, and wished to put in the
document creation that relation. This was objected to by the plaintiff on the ground that
the private arrangement between the defendants and their servant could not affect him.
Mr. Woodroffe then went on to show in what way the defendants had dealt with
Ramkamal Mitter, the plaintiff still objecting. | thought the evidence admissible, though |
thought that the defendants were not bound to give it. There is nothing, however, in it
which removes Ramkamal Mitter from the position of an ordinary banian. The evidence
leaves him in that position. There is no doubt a great deal in the position of a banian
which distinguishes him from a vendor, and it would be too much to say the firm and the
banian were in the relation of vendor and vendee. | can look on the relation of the firm
and the banian as no other than one of the form of the relation of principal and agent but
the very gist of the argument is, that this is an exceptional case, and that the ordinary
principles of law arising out of that relation do not apply. On the whole, assuming, as |
consider | am bound to do, that the custom, | think the first question must be answered in
favour of McMurphy and Co., that Ramkamal Mitter was a banian, and that the liability is
his alone. The other part of the case is still, however, left perfectly open. Although the
pontiff may not be able to say that Ramkamal Mitter was not a banian and that he did not
deal with him as a banian, yet he can say that he re used to make a bargain on any such
terms as that the contract should be considered as made with Ramkamal Mitter, as a
banian, and be may show that he insisted on having both the security of the European
firm and of Ramkamal Mitter. There is nothing to prevent him from doing this. Itis a
guestion of fact what the conditions and terms were. What the plaintiff may have intended
to do, and what security he may have intended to obtain, | am not called on to decide.
There being this peculiar presumption in Calcutta, that the seller can look to the banian
for his price, and to the banian alone, and it being shown that the plaintiff was dealing
with a banian, it lies on him to show that the employers of the banian have consented to
take on them a liability which, in ordinary cases, would not arise. The nature of a banian"s
business precludes him from having any general authority to pledge the credit of his
principal. The plaintiff must then show either that the defendants consented to pledge
their credit, or that they consented to take the liability on them. This the plaintiff has, in my



opinion, failed to do. The fact that one of the defendants inspected the goods, is quite
consistent with the employment of Ramkamal Mitter as a banian, and all their subsequent
conduct, as stated by themselves, is consistent with the same position. An attempt has
indeed been made by the plaintiff to prove that the defendants admitted their liability, and
upon this point there is a considerable conflict of evidence. | am not satisfied of this; on
the contrary | believe the denial of the two defendants that they did more than refer the
plaintiff, and those who applied on his behalf, to the banian for payment; and that they
made some endeavour to induce the banian to fulfill his duty as an honest man, and pay
over to the plaintiff the money which he received from themselves.
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