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Sir Richard Couch, Kt., C.J.

| think that the decision of the Privy Council in the case which has been quoted, Rani
Swarnamayi v. Shashi Mukhi Barmani 2 B.L.R., P.C., 10, is clearly applicable to the
present case. The facts of this case are that, at the end of the year 1272 (1865-66), the
plaintiff instituted proceedings under cl. 5, s. 23, and s. 78 of Act X of 1859, for the
arrears of rent due, and claimed to eject the defendant on account of the non-payment of
those arrears. The litigation lasted until the year 1276 (1869-70), and the final result was
that the defendant had the power of paying the arrears of rent claimed within 15 days of
the final decree; and, if they were paid, then by virtue of s. 78, he would not be ejected.
Up to that time, the plaintiff could not tell whether the tenancy would continue or not. If the
defendant did not think fit to pay the arrears, he would be ejected as upon a forfeiture of
the tenancy. The suit was brought in the year 1272 (1865-66) and, from 1272 to 1276
(1865-70), he would not then be in the position of having been tenant of the property at
all. He would be liable for the profits which he might have received during those years,
but there would be no tenancy, because, by his own election, he would have treated it as
determined in 1271 (1864-65). But he did not do that: he paid the rent, and thereby
secured the right of continuing as a tenant. By doing that, to use the language of the
Lords of the Privy Council, he elected, in fact, to continue to hold the property as a tenant,
and to have his possession treated as a continuance of the possession as a tenant.

2. The facts of the case before the Judicial Committee differ from the facts of the present
case, but the principle equally applies. Instead of there being what their Lordships call a
restoration of the property, there was here a continuance of the tenancy, and then it must
be considered that the right to the arrears of rent has come within the principle of s. 32,
and at that time the obligation to pay the rent must be considered to have arisen. Until



that period it was in suspense, but when he determined to continue as tenant, the
obligation to pay the rent arose.

3. The principle of the decision of the Judicial Committee, | think, clearly applies to this
case, and it has been applied to a case somewhat similar by two of the Judges of this
Court in the case of Ishan Chandra Roy v. Khaja Assanulla See ante, p. 537. The
decision of both the lower Courts upon this point is wrong, and ought to be reversed.
There seems to be also no ground for the way in which the lower Courts decided with
regard to the stamp. A decree will issue declaring the plaintiff entitled to eject the
defendants if the rent is not paid within 15 days from the date of the decree with costs.

(1) Before Mr. Justice Jackson and Mr. Justice Mookerjee.

The 16th June 1871.

Ishan Chandra Roy (Defendant) V. Khaja Assanulla (Plaintiff.) i
Baboos Kali Mohan Das and Rames Chandra Mitter for the appellant.

The Advocate-General (with him Mr. R.E. Twidale and Baboo Chandra Madhab Ghose)
for the respondent.

The facts are fully stated in the judgment of the Court, which was delivered by

Jackson, J.--We think that this appeal must be dismissed on all points. It was a suit for
arrears of rent for the years 1272 to 1276 (1865-70). The lower Court has decreed the
whole of that rent with costs and interest.

The first point which has been taken in appeal is that the rent for the year 1272
(1865-1866) is barred by the law of limitation.

We think that the Subordinate Judge has given very good reasons for holding that it is not
barred, the principle laid down by the Privy Council in the case of Rani Swarnamayi v.
Shashi Mukhi Barmani 2 B.L.R., P.C., 10 applies very clearly to this case. It was
impossible, under the circumstances of the litigation pending between the plaintiff and the
defendant, that the plaintiff should have brought this suit against the defendant, as his
tenant for rent whilst he was still suing to eject him as a trespasser.

The next point upon which this appeal is preferred to us is as regards the costs in the
lower Court The determination of that question rests upon the tender, which it is stated
the defendant made just about the time when this suit was instituted. His allegation is that
he tendered the full amount of the money which he considered to be due, before the
plaint was written out. The evidence upon the point is very doubtful, even upon the fact
which the defendant wishes to prove. But there is against him also the fact that the tender
was not made at the proper place, or to any person authorized either under the law or by



the plaintiff to receive the money. Such a tender is not sufficient, and the plaintiff is
therefore entitled to his costs. It is also to be recollected that this tender was made at the
very last moment of three years" arrears of rent.

A cross-appeal is taken on the part of the plaintiff as regards the interest which has been
awarded, and also as to the rate of interest But we think we ought not to interfere on
either point. We think the Subordinate Judge was quite right to give no interest previous
to the decree, as previous to that time the question was still open as to whether any rent
should be paid or not.

As regards the rate of interest, this rate is not founded upon the rent law, but founded,
under Act VIII of 1859, on the total amount due at the date of the decree.

There only remains the question of 831 rupees which was claimed as a setoff, and which
| think, as it is admitted, may be deducted from the amount of the decree.

We affirm the decree of the lower Court with this modification that the sum of Rs. 831 be
deducted from it.

Each party will bear his own costs of this appeal.

" Regular Appeal No. 236 of 1870, from a decree of the Subordinate Judge of Tipperah,
dated the 3rd September 1870.
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