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Judgement

Ghose, |J.

This is an application u/s 34 of the Indian Arbitration Act for the stay of the Suit No.
2595 of 1968 and all proceedings relating thereto and arising thereunder. The suit
was filed by the Plaintiff who is the Respondent in the present application for the
recovery of a sum of Rs. 73,590-79 P. on account of balance of commissions for the
years 1966 and 1967 payable- by the Defendant to the Plaintiff, alternatively, for an
enquiry into compensation as to such sum payable by the Defendant to the Plaintiff
and a decree for such sum as would be found due upon such enquiry and for other
relief@s.

2. The Defendant is a company incorporated under the Companies Act, 1956, as a
public limited company. Since the incorporation of the Defendant company the
Plaintiff had been acting as the sole selling agent of the Defendant"s products on
the terms and conditions contained in the agreement dated March 30, 1966. The



Plaintiff from time to time sent to the Defendant its statement in respect of the
commission earned by him in the year 1966. For the years 1966 and 1967 a sum of
Rs. 73,590-79 P. became due and payable by the Defendant to the Plaintiff on
account of commission due upto the month of October 1967, after adjusting the
payments made by the Defendant from time to time. After serving notice u/s 434 of
the Companies Act, 1956, the Plaintiff filed an application for compulsory winding up
of the Defendant company under the provisions of the Indian Companies Act. The
Defendant made an application for stay of the said winding up proceedings. In the
said application of the Defendant for stay of the winding up petition an -order was
made by the Company Court on June 17, 1968, inter alia, to the following effect, to
wit:

Upon the applicant furnishing security to the satisfaction" of the Registrar, Original
Side, for a sum of Rs. 70,000-00 within 6 weeks from the date of the order and upon
E.G. Stief, a Director of the applicant, undertaking to this Court through counsel not
to deal with or dispose of or encumber immovable property of the applicant or its
fixed assets except strictly in the usual course of business, the Company Petition No.
42 of 1968 and all proceedings thereunder should remain permanently stayed and
the petitioning creditor would be at liberty to institute a suit for recovery of its dues
if any.

3. In pursuance of the said order the security for the said sum of Rs, 70,000 was duly
furnished by the Defendant and the application for winding up, namely, the
Company Petition No. 42 of 1968, was permanently stayed. Thereafter, the Plaintiff
filed the above suit mentioned above for recovery of the said sum and for relief@s
mentioned in the plaint.

4. The contract between the parties dated March 30, 1966, in respect of the sole
selling agency contained an arbitration clause. The said clause provides as follows:

In the event of any disputes or differences arising between the contracting parties
and touching any matter or thing contained in the agreement or the construction or
application of this contract or any part of clauses of this agreement or any action,
matter or thing to be done hereunder or in anywise relating to this agreement
whether such dispute or difference arises during the continuance of this agreement
or upon or after termination of the same such dispute or difference shall be referred
to the arbitration of such one Arbitrator at Calcutta, if the parties agree upon one or
otherwise of two Arbitrators at Calcutta, one to be chosen by each party to this
dispute or difference and to an umpire appointed by them in accordance with and
subject to the provision of the Arbitration Act, 1940, or any statutory modifications
or substitute thereof and all provisions of the Act so far as they are applicable shall
apply to every reference hereunder subject to the aforesaid only the High Court at
Calcutta shall have jurisdiction in respect of any difference or dispute between the
principals and the agent.



On the basis of the said arbitration agreement the present application has been
made by the Petitioner for the stay of the said suit u/s 34 of the Indian Arbitration
Act. In the instant case, it is true that there is a valid and binding agreement
between the parties and the suit is in respect of matters agreed to be referred
under the arbitration agreement. It is also true that the Petitioner has not taken any
step in the-proceedings and was at the commencement of the suit ready and willing
to go to arbitration. Notwithstanding the aforesaid facts, in my view, in the instant
case the Court in its discretion should not grant a stay of the suit for the reasons
stated hereinafter. It is true that a winding up proceeding cannot be stayed u/s 34 of
the Arbitration Act, but when the application for stay of the winding up proceedings
of the Company Petition No. 42 of 1968 was heard and disposed of by the Company
Court, the Company Court granted stay of the winding up- proceedings on
conditions that the Defendant company would furnish security to the extent of a
sum of Rs. 70,000 and the Petitioner in the winding up petition would be entitled to
institute a suit for the recovery of his claims against the Defendant company. In the
bond executed in pursuance of the stay order by the Defendant company, it has
been clearly stated that the security would remain until the disposal of the suit and
by way of security for the Plaintiff's claim in the suit. It was further stipulated in the
bond by the Defendant company that in case the proposed suit was not filed by the
Petitioner in the winding up proceedings within six weeks from the date of
furnishing the security by the Defendant company, the Defendant company would
be at liberty to apply for withdrawal of the security or, if the proposed suit
mentioned in the stay order granting stay of the Company Petition No. 42 of 1968
was dismissed, the Defendant company would be entitled to withdraw the security
furnished by it. In my. view, therefore, it was in the contemplation of the parties and
the Court while making the order dated June 17, 1968, that the petitioning creditor
in the winding up proceedings in the Company Petition No. 42 of 1968 would have
to file a suit if the petitioning creditor wanted to recover its claim from the
Respondent in the winding up petition. In that view of the matter, I am of opinion
that there are sufficient grounds why this suit should not be stayed. In the instant
case, for reasons aforesaid this application must fail and is dismissed. Costs in this

application will be costs in the suit.
5. The operation of the order shall remain stayed for three weeks.
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