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Judgement

R.N. Pyne, J.
This appeal is directed against the judgment and order of Dipak Kumar Sen, J. dated 31st January, 1977 dismissing the

appellant"s suit filed against the respondents. A reference to the relevant facts of this case may be made.

2. On 8th April, 1948 the appellant, A.J. Vaswani (hereinafter referred to as "Vaswani"), who migrated from West
Pakistan, was appointed in the

post of Preventive Officer, Grade | in the Customs Department. Thereafter, in May 1961 the appellant was promoted to
the post of Senior Grade

Preventive Officer in the Customs Department. At the material time, he was posted as Senior Seizure Shed Officer at
the Customs House,

Calcutta.

3. On August 25, 1961 a passenger namely Mrs. S.B. Dadlani arrived at Dum Dum Airport with 2 (two) suit-cases which
were detained at the

Airport. On 26th August, 1961 the said two suit-cases were brought in sealed conditions from Dum Dum Airport to the
Seizure Shed at Customs

House, Calcutta. Vaswani made the inventory of the contents of the said two suit-cases and made a valuation of the
contents thereof. Thereafter,

on 1st September, 1961 the passenger"s representative B.S. Dadlani took delivery of the said two suit-cases from
Vaswani after payment of

duties levied on the goods so inventorised and adjudicated upon by the Assistant Collector for Adjudication.

4. It has been said that on the same day that is to say 1st September, 1961 acting on the basis of information derived
from an unnamed informer,

one S.N. Banerjee, Superintendent, Preventive Service, Customs, stopped the Taxi which was hired by B.S. Dadlani
and was about to move off,

and three packages being Box No. 1, Box No. Ill and Case No. 2 were seized from the said Dadlani. Thereafter,
inventory of the contents of the



said three packages was made. On the same day the said B.S. Dadlanj was arrested u/s 173 of the Sea Customs Act
on the ground that he was

guilty of offences under Sea Customs Act in respect of fraudulent evasion of duty payable on goods stored in the
Warehouse.

5. On September 2, 1961 Vaswani was suspended as disciplinary proceedings were contemplated against him.

6. On September 15, 1961 B.S. Dadlani was sent to jail custody by the Chief Presidency Magistrate before whom he
was produced by the

Customs Department. On the application made by the Customs Department before the Chief Presidency Maginstrate
on November 6, 1961 to the

effect that there was no material sufficient for prosecution of the accused B.S. Dadlani, the Chief Magistrate discharged
the accused.

7. 0On May 31, 1962 a Charge-Sheet was issued against Vaswani alleging that he wilfully prepared an incorrect
inventory in respect of the goods

belonging to the said Mrs. S.B. Dadlani. It was ; further alleged that after B.S. Dadlani took delivery of two suit-cases
from Vaswani he loaded the

goods into a taxi brought by him and when the said taxi was about to move off it was stopped by S.N. Banerijj,
Superintendent Preventive ;

Service. Goods were taken out, re-checked and a fresh inventory was prepared and it was found that there were
number of articles which were

not included at all in the earlier inventory list prepared by Vaswani. It was also alleged that., Vaswani wilfully made an
incorrect inventory to cause

wrongful gain to the said B.S. Dadlani. On June 11, 1962 Vaswani submitted his Written Statement denying the
charges.

8. On February 19,1963 M.M. Sethi, Assistant Collector of Customs was appointed as Enquiry Officer and on April 24,
1963 enquiry

commenced. However, on May 10, 1963 J.C. Saha, another Assistant Collector of Customs, was appointed in place
and stead of M.M. Sethi as

the Enquiry Officer. Vaswani made a complaint that as J.C. Saha was subordinate to S.K. Srivastava, the Additional
Collector of Customs and

was junior to S.N. Banerjee the Superintendent, Preventive Service (who was the de facto complainant) he had
reasonable apprehension that he

would not get justice from Saha. It was also stated that enquiry should be held either by an officer of the rank of
Additional Collector or by an

Officer who was not subordinate to Srivastava or S.N. Banerjee. Vaswani further suggested that one of the Enquiry
Commissioners appointed by

the Home Department should be appointed as the Enquiry Officer.

9. It appears that 14 witnesses on behalf of the prosecution and 5 witnesses on behalf of the defence were examined
before the said Enquiry

Officer. Vaswani himself gave evidence and he was also cross-examined by the prosecution in the said enquiry
proceedings.



10. On December 14, 1964 the final defence statement was submitted by Vaswani. The Inquiry Officer submitted his
report on 6th April, 1965

holding Vaswani guilty of the charges.

11. Vaswani in his written statement of defence complained that he was not allowed the assistance of lawyer before the
Enquiry Officer. He also

complained that he was not allowed inspection or access to various documents and papers which prejudiced him in the
trial. He also complained of

the biased attitude of the Enquiry Officer in the proceedings.

12. On April 20, 1965 the Collector of Customs issued the second show cause notice to Vaswani. Vaswani replied to
the said notice on June 9,

1965. By his order dated July 22, 1965 the Collector of Customs dismissed Vaswani from service. Vaswani preferred an
appeal to the Central

Board of Excise and Customs and thereafter to the Central Government against the dismissal which remained
undisposed of at the time of hearing

of the suit.

13. After serving a notice u/s 80 of the Civil P.C. on the Union of India and the Collector of Customs on 6th June, 1966
Vaswani instituted on

17th April, 1967 the suit in the court of the first instance out of which the present appeal has arisen. In his plaint
Vaswani prayed, inter alia, as

follows:

(a) A declaration that the purported dismissal of the plaintiff is illegal, void and/or in- operative and that he still continues
in the services of the

defendant No. 1 and is entitled to all salaries, allowances, overtime allowances and other emoluments and benefits
accordingly.

(b) In the alternative, an enquiry into damages and a decree for such sum as may be found due.

14. In the Written Statement filed on behalf of the defendants it is alleged, inter alia, that the plaintiff i.e. appellant herein
had made an incorrect

inventory of the seized goods brought by Mrs. Dadlani wilfully causing loss and injury to the Customs Revenue.

15. It is alleged that this suit is premature and not maintainable in view of the pendency of the appeal preferred by the
appellant. If is contended

that the Customs Act, 1962 read with Central Civil Services (Classification, Control and Appeal) Rules is in any event a
complete code containing

and prescribing its own procedure and remedies. The present suit is not maintainable without exhausting the said
remedies. It is further alleged that

there was full enquiry against the appellant in accordance with the prescribed procedure and there was not failure of
justice by the appointment of

an Enquiry Officer below the rank of Additional Collector of Customs. The defendant No. 2 acted in conformity with the
prescribed rules in

refusing to allow the appellant to take the help of a legal practitioner at the enquiry as the Presenting Officers
themselves were not lawyers. All



opportunities were given to the appellant to defend himself. The appellant was allowed inspection of hundreds of
documents and records though

many of them had no relevance to the charges. It is alleged that the Enquiry Officer was fair to the appellant throughout
and held the enquiry in a

proper manner and spirit. The Enquiry Officer was a senior officer in the rank of Assistant Collector and had no earlier
dealings with the appellant.

The appellant did not indicate any motive to show that the Enquiry Officer was biased or prejudiced. The Enquiry Officer
had put questions to the

witnesses at the enquiry with the object of elucidating the truth and correctly and faithfully recorded the evidence. It was
also alleged that the

Enquiry Officer did not go beyond the scope of the enquiry. Some of the witnesses in their evidence had referred to an
informer and in examining

such evidence the Enquiry Officer had dealt with the matter. The second show cause notice was issued by the
defendant No. 2 after fully applying

his mind to the case and after considering the entire records including the appellant”s statement of defence.

16. It is denied that the appellant was suspended or dismissed illegally or wrongfully or arbitrarily. In view of the
suspension and subsequent

dismissal it is contended that the appellant was entitled to only his subsistence allowance which was duly paid. It was
contended that in view of the

insufficiency of the statutory notice u/s 80 of the Civil P.C. the suit should be dismissed. The defendant No. 2 not being
a corporation sole it is

alleged that the suit cannot proceed against the office only.
17. In the court of the first instance the following issues were raised:
1. Has there been a failure of justice by reason of the facts alleged in para 12 of the plaint?

2. Did the refusal of the request of the plaintiff to engage a legal practitioner at the enquiry result in the failure of justice
by reason of the facts

alleged in para 13 of the plaint?

3. Were the documents and records not made available for the plaintiff's inspection and not produced at the enquiry as
alleged in para 16 of the

plaint?
4. Did the Enquiry Officer act with bias against the plaintiff in the said enquiry as allege in paras 24 and 25 of the plaint?
5. Were leading questions put to the witnesses of the defendants at the enquiry as alleged in para 19 of the plaint?

6. Were relevant questions in cross-examination put by the plaintiff arbitrarily disallowed and not recorded as alleged in
para 20 of the plaint?

7. Did the Enquiry Officer refuse to record evidence at, the enquiry as alleged in para 21 of the plaint and in the letter
dated 28th September, 1963

written by the plaintiff to the Enquiry Officer?

8. Did the Enquiry Officer act illegally or wrongfully as alleged in para 32 of the plaint?



9. Did the Enquiry Officer take into consideration and rely upon the report of police investigation against the plaintiff not
disclosed at the enquiry as

alleged in para 35 of the plaint?

10. (a) Is the show cause notice dated 20th April, 1965 illegal and wrongful as alleged in paras 37, 38 and 39 of the
plaint?

(b) Is the order of dismissal dated 22nd July, 1965 wrongful and illegal?

11. Is the sum of Rs. 1,11,072.40 P, or any other sum due to the plaintiff as alleged in para 48 of the plaintiff?
12. Is the plaintiff entitled to any damages as alleged in para 62 of the plaint?

13. Was there due notice u/s 80 of the Civil P.C. issued by the plaintiff as alleged in para 53 of the plaint?

14. Is the suit maintainable against the defendant No. 2 in its present form?

15. To what relief, if any, is the plaintiff entitled?

18. The learned trial Judge answered almost all the issues against the appellant and by his judgment and decree dated
31st January, 1977

dismissed the suit.

19. At this stage it will be useful to refer to a few facts which came out in evidence before the Enquiry Officer. The two
suit-cases which were

detained in the Airport were thereafter brought in sealed condition in the Seizure Shed at the Customs House. After
Vaswani made the inventory of

the contents of the articles contained in the said 2 suit-cases the matter was placed before the Assistant Collector,
Adjudication, who adjudicated

on the quantum of duty to be levied. After the adjudication was made, the passenger"s representative paid the duty and
Vaswani delivered the said

2 suit-cases to him. Thereafter acting on the basis of alleged information the taxi hired by the passenger was detained
at the exit gate and 3

packages were brought out from the taxi. The 3 packages were described as Box No. 1, Box No. Ill and Case No. 2.
Although in the charge

sheet the case of the department was that 2 suit-cases were delivered by Vaswani, but at the enquiry it was sought to
be proved that he delivered

aforesaid 3 packages to the passenger"s representative. The taxi driver and S.N. Banerjee, Superintendent
(Preventive) were the principal

witnesses on behalf of the prosecution. It appears from the enquiry proceedings that they contradicted themselves on
many essential facts and

particulars. After the inventory of the said 3 packages was made, certain articles like leather pieces were found.
According to the evidence of S.N.

Banerjee there were two packages but a package was wrapped up with bed sheet and inside a bundle was found,
whereas in the list of inventory

there was no mention of bed sheet at all. The witnesses for the prosecution who opened the suit-cases of the
passenger at the Airport said that



they did not find any leather pieces in the said suit-cases of the passenger. The taxi driver said that coolies brought two
suit-cases and one bundle

out of the seizure shed and kept them in the taxi, whereas there is evidence to show that no coolie was hired in the
seizure shed on the material

date. The Enquiry Officer did not take proper notice of the said facts but was of the view that leather pieces and the bed
sheet might have been

introduced by Vaswani himself in collusion with the passenger"s representative with a view to use them as covers.

20. Here it may be stated that during the pendency of the suit the appellant attained the age of superannuation in
December, 1973.

21. Before we deal with the findings of the learned trial Judge on various issues we would like to refer to a point which
has been taken on behalf of

the appellant in the instant appeal.

22. Mr. Ajit Sengupta, learned Counsel appearing for the appellant has submitted that under the issue "whether the

dismissal of Vaswani was

wrongful and illegal""-he is entitled to urge whether the findings arrived at by the Enquiry Officer are vitiated in law
and/or are perverse. It is the

contention of Mr. Sengupta that if the findings of the Enquiry Officer are vitiated in law and/or are perverse on any of the
recognised grounds then

in that event his report is liable to be set aside and consequently all subsequent proceedings including the order of
dismissal based on such report

should also be set aside. It has been further submitted that the question whether the findings of the Enquiry Officer are
vitiated in law or perverse is

a question of law and the question can be decided on the records of this case and therefore this question can be urged
at the appellate stage

although it was not argued before the Trial Court.

23. Mr. A.K. Baneriji, learned Counsel for the respondents, has strongly urged, firstly, that the appellant is not entitled to
raise the point of

perversity at this stage inasmuch as the said issue was not raised before the Trial Court. Secondly, the question as to
whether the findings arrived at

by the Enquiry Officer are vitiated in law or perverse, is not a pure question of law, but a mixed question of law and fact,
and therefore the said

point cannot be urged for the first time in the appellate stage. Thirdly, in a suit the Court cannot go into the merits of the
findings of the Enquiry

Officer inasmuch as that will involve appreciation of evidence and the Court of Appeal is precluded from doing so.
Lastly, and in any event, even if

the findings are vitiated in law or perverse, the same will not go to the root of the matter and will not affect the ultimate
decision of the respondents.

24. Mr. A.K. Banerji has further submitted that the ground which is not a ground relating to jurisdiction or which has
nothing to do with the



conduct of enquiry cannot be taken or canvassed before this Court, particularly in a proceedings arising out of a suit
instituted for challenging the

order of dismissal. In this connection Mr. Baneriji relies on the observation of the Supreme Court in the case of R.C.
Sharma Vs. Union of India

(UOI) and Others, . He has drawn our attention to para 10 at page 2040 (of AIR) of the report where the Supreme Court
has observed as

follows:

A question which could affect the result in a Civil Suit has to be of such a nature that it goes to the root of jurisdiction
and the conduct of the

departmental trial and vitiates the result. It is only if the departmental proceedings is null and void, that the plaintiff in
such a suit could obtain relief

he has asked for. We are unable to see what point had been raised by the appellant which could have the effect upon
the departmental

proceedings.

25. Counsel for the appellant has however strongly placed reliance on the decision of this Court in the case of Collector
of Customs v. Biswanath

Mukherjee reported in 1974 Cal L.J. 251 in support of his contention that the question whether the findings of the
Enquiry Officer are perverse or

vitiated in law is itself a question of law. He has referred to us the passage at page 313 of the report where this Court
has quoted with approval the

judgment delivered by A.N. Sen J. in the case of Additional Collector of Customs v. padam Kumar Agarwalla. It hs been
laid down in the above

two cases that

It is however equally well settled even in Writ Petition under Article 226 of the Constitution the Court is entitled to
interfere with the finding of the

Tribunal on any question of fact where the Tribunal is competent to decide if the Court is satisfied that the finding of the
Tribunal is perverse.....

where the Court considers the findings of the Tribunal to be perverse and where the Court is of the opinion that justice
of the case so requires, the

Court is entitled to interfere and set aside the finding of the Tribunal on any question of fact. In such cases the Court
holds that there is an error of

law.

26. Counsel for the appellant also contended that the observation of Supreme Court in the case of R.C. Sharma v.
Union of India (supra) must be

read in the context of the observation made in para 6 at page 2039 (of AIR) of the report which reads as follows;

It is only when an opportunity denied is of such a nature that the denial contravenes a mandatory provision of law or a
rule of natural justice that it

could vitiate the whole departmental trial.

27. Again at para 11 the Supreme Court quoted wirt approval its earlier judgment in the case of Smt. Ujjam Bai Vs.
State of Uttar Pradesh, where



the Court held that (at p. 1629)

A Tribunal may lack jurisdiction if it is improperly constituted or it fails to observe certain essential preliminaries to the
enquiry.

At para 13, page 2041 (of AIR) the Supreme Court in R C. Sharma"s case held as follows:

Further, after hearing the arguments of the learned Counsel for the appellant we are ourselves unable to see any point
which could he raised on

behalf of the appellant capable of vitiating the departmental proceedings. Unless such a point could be raised, there
could be no declaration that

the-departmental proceedings were null and void.

28. It has been contended by Mr. Sengupta that in the present case the opportunity denied to the appellant is of such
nature that the denial

contravenes the mandatory provisions of law or rules of justice. He also submitted that the Supreme Court in Purohit
and Purohit Vs. Sarva

Shramik Sangh and Another, quoted the following observation made in the case of State of Orissa Vs. Dr. (Miss)
Binapani Dei and Others, :

If the essentials of justice be ignored and an order to the prejudice of a person is made, the order is a nullity.

29. He also contended that in the case of Collector of Customs v. Biswanath Mukherjee (supra), the Court found, inter
alia, that the findings of the

Enquiry Officer were perverse, and accordingly set aside the findings of the Enquiry Officer and the order of dismissal.
He also submitted that the

present case is on all fours with the aforesaid case and the principles enunciated in that case should be applied to the
facts of the present case.

30. We have carefully considered the rival submissions of both the parties on the point and the decisions cited at the
Bar. We are unable to accept

the contentions raised on behalf of the respondents. We are of the view that the question as to whether the findings
arrived at by the Enquiry

Officer are vitiated in law and/or perverse is a pure question of law. This has been laid down in the case of Collector of
Customs v. Biswanath

Mukherjee (supra). In determining the question of perversity of the finding"s, Court does not appreciate the evidence
but it has to look into the

evidence as such. In this respect there cannot be any differencel in the approach in the case of a suit and a writ
proceedings. The same principle

will apply in both the cases. It is well settled that the appellant is entitled to urge a pure question of law for the first time
in the first appellate Court

on the basis of evidence on record. We are also unable to accept the submission of the counsel for the respondents
that even if the findings are

vitiated in law or are perverse, the same will not go to the root of the matter and will not affect the ultimate decision of
dismissal. The order of

dismissal is based on the enquiry report. If the findings of the Enquiry Officer are vitiated in law or are perverse then in
that event no dismissal



order can be sustained on the basis of such vitiated or perverse; findings. An order of dismissal based on the findings
obtained in the report of the

Enquiry Officer which are vitiated in law or perverse and thereby making the report bad cannot be made the basis for
taking an action against the

delinquent officer. Since the entire report is vitiated no further action can be validly taken on the basis thereof.

31. We are therefore to see whether the findings of the Enquiry Officer in the instant case are vitiated in law and/or
perverse, as contended on

behalf of the appellant before dealing with the other issues.

32. Mr. Sengupta on behalf of the appellant has urged that in this particular case the findings of the Enquiry Officer are
vitiated in law on the

following grounds:

(i) The Enquiry Officer has arrived at a finding based on no evidence.

(ii) The findings are inconsistent with the evidence or contradictory to it.

(iii) The Enquiry Officer has acted on material partly relevant and partly irrelevant.

(iv) The Enquiry Officer has drawn upon its own imagination and imported facts and circumstances not apparent from
the records.

(v) The Enquiry Officer has based his own conclusion on mere conjectures and surmises.
(vi) No reasonable person could have come to findings as has been arrived at by the Enquiry Officer
(vii) The Enquiry Officer has ignored the material evidence and has cast the onus of proof upon the accused person.

33. In support of his above contentions Mr. Sengupta has submitted before us a detailed chart showing the facts and
circumstances which

according to him would go to show that the findings of the Enquiry Officer are vitiated on either any one or all of the
above grounds. It may be

mentioned that Counsel for the respondents has not dealt with the said chart specifically to controvert the submissions
made by Mr. Sengupta on

the basis of the said chart. On this aspect of the matter we have considered the submissions of the parties and have
also gone through the report of

the Enquiry Officer and the evidence on record.

34. The case of the Department against Vaswani is that he delivered 2 suit-cases to the Passenger"s representative
and the articles contained in the

said two suit-cases were not correctly inventorised by him. However, from the taxi which was hired by the Passenger"s
representative to take the

goods, 3 packages were found and inventory of those 3 packages was made and excess articles were found. Mr.
Banerjee for the respondents

has not been able to show us any iota of evidence with regard to the findings of the Enquiry Officer to the effect that
Vaswani delivered 3 packages

to Dadlani, representative of the Passenger. The case of the department even in the charge-sheet is that Vaswani
delivered only 2 suit-cases to the



Passenger"s representative. It has not been shown anywhere how could the question of delivery of 3 packages by
Vaswani arise.

35. It further appears that there is no evidence for the finding that Vaswani delivered the impugned articles to the said
Dadlani or the articles in the

3 impugned boxes are the articles of the 2 suit-cases admittedly delivered by Vaswani. No link between the 2 suit-cases
delivered by Vaswani and

the 3 packages described as Box No. I, Box No. Ill and Case No. 2 found in the possession of Dadlani has been
established by evidence. There

is also no evidence that the impugned articles of which inventory had been taken subsequently were brought by the
Passenger in the said two suit

cases. It is the evidence of Vaswani before the Enquiry Officer as well as before this Court that the 3 packages which
were found and the

inventory of which was taken were 2 steel trunks and one wooden case whereas he delivered only 2 suit-cases which is
also the case of the

department. In this connection it may be noted that the 3 impugned packages were never exhibited before the Enquiry
Officer nor in this Court and

no one has contradicted what Vaswani had said about the description of the 3 packages as aforesaid. It has been
alleged in the charge-sheet that a

fresh inventory was taken after the goods were seized from the possession of the passenger"s representative outside
the seizure shed. The question

of fresh inventory could only arise after it is proved that the articles were found in the same 2 suitcases which were
delivered by Vaswani to the

passenger"s representative. This fact has not been proved. It is a case where we find that although admittedly 2
suit-cases were delivered by

Vaswani the inventory was taken of 3 packages. There is no basis for holding that a ""fresh inventory™ was taken of the

same articles which were
delivered by Vaswani or which were in the two suitcases, contents of which were inventorised by Vaswani.

36. The Enquiry Officer said, "evidently whatever 3 packages were delivered were apprehended and brought back in
the seizure shed". It is

difficult to appreciate the assumption of the Enquiry Officer. No one said that three packages were delivered by
Vaswani. As already stated the

case of the department as made out in the Charge-sheet also was that 2 suit-cases were delivered and there was no
mention that 3 packages were

found later on. In making the above observation the Enquiry Officer proceeded on assumption, surmises and
conjectures. It is in evidence that two

suit-cases in sealed condition were brought in the seizure shed from the Airport on 26th August, 1961 and after the
inventory was done the said

suit-cases were again re-sealed in the presence of the passenger"s representative and remained there in the seizure
shed till the same were

delivered on 1st September, 1961.



The Enquiry Officer said that, ""Vaswani could open, extract, repack and reseal them during the relevant period being in
charge of the Seizure

Shed™. The Enquiry Officer has also proceeded on the assumption, surmises and conjectures when he said that the
leather pieces and bed sheet

were brought in by Vaswani himself in collusion with the passenger"s representative with a view to use them as covers.
We have not been able to

find out any iota of evidence in support of this observation of the Enquiry Officer, There is also no evidence for the
conclusion that Vaswani

delivered three packages or there was any link between the inventory of the two suit-cases and the inventory of the
contents of the three packages.

The Enquiry Officer proceeded erroneously in arriving at the finding or conclusion which was not in the charge sheet
itself. It is true that when there

is no direct evidence the Enquiry Officer is competent to proceed on the basis of circumstantial evidence. It has been
laid down in the case of

Collector of Customs v. Biswanath Mukherjee reported in (1974) CaLL.J. 315 as follows:

The finding or the conclusion of the Tribunal if based on circumstantial evidence must undoubtedly lead reasonably to
the finding arrived at or the

conclusion reached by the Tribunal and unless it is reasonable to arrive at the finding or conclusion on the basis of such
circumstantial evidence, the

Court will interfere.

37. In this case there is no direct evidence that Vaswani delivered 3 packages, nor there is any direct evidence about
the link between the two suit-

cases and three packages. Dadlani, the representative of the passenger against whom the Department launched a
proceeding and withdrew the

case, could have deposed to the actual state of affairs. He was also not called as a witness by the prosecution. The
Enquiry Officer has said as

follows:

Shri Dadlani was evidently present. But he was not produced before the Enquiry either by the prosecution or by the
defence. Shri Vaswani

attributes the blame to the Department for not calling Shri Dadlani as a witness. The charge is based on the allegation
of surreptitious delivery of

excess goods by Shri Vaswani to Shri Dadlani. It is, therefore, reasonable to suspect that Shri Dadlani was an
accomplice of Shri Vaswani. In fact,

it is on record that Shri Vaswani was found to be an accomplice of Shri Dadlani during the police investigation of the
case. This being the position,

it is too much to expect the Department to produce Shri Dadlani as a prosecution witness.

38. We have not been able to find out any record where Vaswani was found to be an accomplice of Dadlani during the
police investigation of the

case. We requested Mr. Baneriji, counsel for the respondent to produce before us the documents relating to the Police
Investigation, but the same



was not produced. It shows that the Enquiry Officer proceeded on the basis of his own assumption and imagination. We
may only take out one or

two other illustrations from the report of the Enquiry Officer to show that there was no evidence before the Enquiry
Officer to come to the

conclusion about the guilt of the accused. No reasonable person could come to such conclusion as the Enquiry Officer
did in the instant case and

he has cast the onus of proof of innocence on the accused. The Enquiry Officer said as follows:

There is no material that he entered and valued all the articles in the inventory and did not leave out or omit any from
being entered

therein."".......... ""There is no evidence that Vaswani prepared the inventory correctly on August 26, 1961. There is no
evidence also that ho made

the correct delivery on September 1, 1961™......... ""There is no dispute that Vaswani delivered packages to Dadlani on
September 1, 19nl. The

dispute is about giving delivery of additional/excess goods. It is in evidence that the two coolies brought two suit-cases
and a bundle from inside

the seizure shed and loaded them in the taxi. It is also in evidence that the very two suitcases and one bundle that were
delivered from the seizure

shed were apprehended and brought back in the seizure shed by Shri Banerjee. Now the most vital point is, who
delivered the additional/excess

goods? The manner and circumstances under which the two suit-cases and one bundle were apprehended leads to the
conclusion beyond any

shadow of doubt that delivery of additional/excess goods was made by Vaswani.

From the above extract it is evident that the onus was cast upon Vaswani to prove his innocence. The Enquiry Officer
has not mentioned any

evidence which could have linked Vaswani with the delivery of the 3 packages or the delivery of excess goods. The
Enquiry Officer acted contrary

to the evidence on record when he said that two coolies brought two suit-cases and a bundle from inside the seizure
shed and loaded them in a

taxi. In the Charge-Sheet the case made out was the delivery of two suit-cases. There was no evidence before the
Enquiry Officer to come to the

conclusion that Vaswani delivered two suit-cases and one bundle and/or he delivered any excess or additional goods to
Dadlani.

39. We may also refer to another passage from the Enquiry Officer"s report to show as to how he acted in the matter.
He says as follows:

It is worthwhile to mention that Shri Banerjee stated in examination-in-chief that there were two packages - one
suit-case and the other a bundle

wrapped up and tied with a bed sheet and when the knots of the bed sheet were opened, it was found that there was a
suit-case and a package

underneath it.



This clearly proves that one suit-case and a bundle were wrapped up in a package with the bed sheet with a view to
make the total number of

packages into two so as to match the quantity and description of the packages as mentioned in the Gate Pass.

40. If this version is correct according to him, then the taxi driver who said in examination-in-chief that two coolies
brought two leather suit-cases

and one bundle and put them into the taxi could not have been correct. (Question 10 page 580). But the Enquiry Officer
said whatever the taxi

driver said in examination-in-chief was true and whatever he said in Cross-examination was not true. We have not been
able to follow the logic of

the Enquiry Officer. The above finding is contrary to the evidence on record. 11 Mr. Banerjee found one bundle after the
two packages were

opened then obviously the taxi driver could not have seen three separate packages when the goods were brought out
of the seizure shed. In any

event we have not been able to appreciate how the Enquiry Officer could go beyond the scope of the charge sheet
which had not mentioned

anywhere that three packages were ever found or delivered by Vaswani.

41. There is yet another illustration to show how the Enquiry Officer acted on the basis of surmises and/or conjecturers.
The relevant extracts are

as follows:

Shri Vaswani pleads that no bed sheet was mentioned in either of the inventories Exhibits 4, 5 and 6 as an item of
article or as a container. Yet a

bed sheet was found in the apprehended package. Similarly, he maintains that leather pieces are not generally
imported by passengers and in the

present case there was definitely no leather pieces with Mr. Dadlani. Despite, leather pieces were found place in the
apprehended packages.

It is correct that leather pieces were found in the package. It is also correct that there was a bed sheet. As stated
earlier, the story of plantation,

introduction and substitution as well as that of conspiracy against Shri Vaswani (has) miserably failed, It has also been
established that the

additional/excess goods were delivered by Shri Vaswani. The only cogent logical conclusion is, therefore, that the
leather pieces were brought in

by Shri Vaswani himself in collusion with passenger"s representative with a view to use them as ""covers™ likewise the

bed sheet was brought in to
wrap 2 packages (suitcase and a package) into one.

42. We have already stated that the evidence of the prosecution witnesses was that leather pieces were not imported
by Mrs. Dadlani which were

found in the inventories of the three packages. The Enquiry Officer instead of holding that the contents of the three
packages that were

subsequently inventorised, and the contents of the two suit-cases inventorised by Vaswani are not the same and in his
anxiety to hold against the



accused indulged in surmises that the bed sheet and the leather pieces were introduced by the accused.

43. From what has been stated above it is evident that the findings of the Enquiry Officer in this particular case are
vitiated in law. Findings and/or

conclusions of the Enquiry Officer are based on surmises and conjectures. We have not been shown any evidence;
wherefrom it can logically or

reasonably follow that Vaswani was guilty of any of the charges as mentioned in the charge sheet. In our view no
person acting judicially and

properly instructed as to the relevant law could have come to the conclusion from the facts found in this case as was
done by the Enquiry Officer.

The materials on record, in our view, do not support the finding that Vaswani delivered 3 packages or Vaswani did not
prepare the inventory

correctly of the two suit-cases brought to him or that he did not correctly deliver the same or Vaswani passed out any
additional or excess goods

intentionally or otherwise. Therefore, the findings of the Enquiry Officer, in our opinion, cannot be sustained. The
Enquiry Officer, in our opinion, in

arriving at the finding and reaching the conclusion mentioned hereinabove, has excluded materials which are relevant
and taken into consideration

materials which are irrelevant. Further the findings of the Enquiry Officer which are relied upon by him in coming to his
ultimate conclusion are also

based on conjectures and surmises and suspicion. We therefore hold that the conclusion of the Enquiry Officer is
perverse and cannot be

sustained.

44. In view of our aforesaid finding the appeal should he allowed. However, since all the issues have been elaborately
argued before us, we shall

deal with the contentions made by the parties on different issues.

45. The first issue is with regard to the failure of justice by reason of the fact that the Enquiry Officer was subordinate to
S.K. Srivastava, the

Additional Collector of Customs who was principal prosecution witness in this case and junior to S.N. Banerjee, the
Superintendent, Preventive

Service who was de facto complainant. On behalf of that appellant it was contended before the Trial fudge that the
appointment of the said P.C.

Saha as Enquiry Officer is violative of the Manual of the Customs Department which enjoins upon the authorities that
an enquiry should not be held

by an officer directly subordinate to an officer who had already expressed a definite opinion on the point at issue and
when such opinion is adverse

to the accused. In such cases an independent officer should be associated with the formal enquiry. Relying on the case
of Union of India (UOI) Vs.

K.P. Joseph and Others, it was contended that the provision of the said Manual conferred a right on the appellant to
have an Enquiry Officer as



laid down in the said order and such right had been violated as the Enquiry Officer was not appointed in the manner as
indicated.

46. The learned Trial Judge had observed that at no stage of proceeding the appellant complained of the violation of
the provisions of the Manual.

It is also not the case of the appellant in the plaint. C1.13 page 2 of the Manual merely suggests, the manner of
appointment of Enquiry Officer and

does not create any right. In any event, it has not been alleged nor established that Enquiry Officer concerned was an
officer directly subordinate to

either the said Sri S.K. Srivastava or the said S.N. Banerjee. It cannot be held that enquiry by an officer where any
superior officer is involved as a

witness or otherwise, is invariably and automatically vitiated. In the facts and circumstances it does not appear that
there has been any failure of

justice.

47. According to the learned Counsel for the appellant the above finding of the learned Judge against the appellant is
not correct. He submitted that

it is in evidence in this Court, both oral and documentary, that the appellant repeatedly requested the higher authorities
to change the incumbent in

office as he would not get any justice. He made various applications being dated January 18, 1963, February 22, 1963,
May 20, 1963, July 17,

1963, November 6, 1963 (Vol.5 pp.2464," 2487, 2494, 2497 and 2505) which were addressed either to the Union of
India or to the Collector

of Customs. He also in his evidence before this Court stated in reply to question No. 69 that the manner in which the
Enquiry Officer proceeded in

a biased way was brought to the attention of Acting Collector of Customs who had to give further direction to the
Enquiry Officer to conduct the

Enquiry proceedings properly. Appellant"s counsel submitted that there is no evidence to contradict the appellant and
the various letters and

applications clearly show the apprehension of the appellant which came to be true when the report of the Enquiry
Officer was made. He has

submitted that justice is not only to be done but also seem to have been done. According to Counsel, in the instant case
there was no difficulty to

the authorities to change the Enquiry Officer.

48. Counsel for the respondent has submitted that by various letters dated 20th November, 1962 (VVol.V page 2456);
18th January, 1963 (Vol.V,

page 2469); 22nd February, 1963 (Vol.V, page 2477); 29th January, 1963 (Vol.V page 2478); 22nd February, 1963
(Vol.V page 2488); 28th

March, 1963 (Vol.V, page 2493) and 22nd May, 1963 (Vol.V, pages 2484, 2495) the appellant requested the Collector
of Customs and the

Union of India for the appointment of a higher officer of the rank of Additional Collector as the Enquiry Officer. The said
letters were replied to by



letters dated 19th February, 1963 (Vol.V page 2523); 8th March, 1963 (Vol.V, page 2525) and 11th July, 1963 (Vol.V,
page 2526). By these

letters the appellant was intimated that there was no reason for appointing a higher officer as the Enquiry Officer.
Referring to Rule 15(4) of Central

Civil Services (Classification, Control and Appeal) Rules 1957 counsel submitted that the power is given to the
disciplinary authority to appoint the

Board of Inquiry or an Inquiring Officer to whom the task of enquiring into the charges may be delegated. It will be seen
that these rules do not

give any option to the public servant to choose whether he would like the matter to be enquired into by Administrative
Tribunal, Enquiry

Commissioner or by a superior Officer of his choice. The option under the Rules is with the disciplinary or appointing
authority.

49. Relying on a decision in the case of Ram Naresh Lall Ram Yash Lall Vs. The State of Uttar Pradesh and Others, it
was submitted that the

mere fact that the Enquiry Officer is subordinate to the appointing authority is not sufficient to clothe him with bias. It
was further submitted that

some of the witnesses are subordinate to Enquiry Officer would not show that a fair hearing was not given. Further
mere possibility of bias is not

enough and real likelihood of bias must be shown. In this connection reference was made to several cases, to wit
Pradyat Kumar Bose Vs. The

Hon"ble The Chief Justice of Calcutta High Court, ; Fedders Lloyd Corporation (P.) Ltd. Vs. B.A. Lakshminarayana
Swami and Another, ;

Durga Prosad Sarawagi and Others Vs. Registrar of Firms and Another, ; Govind Shankar Vs. State of Madhya
Pradesh and Another, ; Harsh

Narayan Singh v. Inspector General of Police AIR 1954 Vin. 50; The Queen, on the prosecution of J.F. Harrison v.
Meyer. (1875) QBD 173;

Regina v. Burton (1897) 66 LJ QB 831 and Gurudeva Narayan Srivastava Vs. State of Bihar and Another, .

50. On going through the various letters, documents and evidence on record, it appears that the appellant in various
applications pointed out "that it

was absolutely necessary to appoint an Enquiry Officer of the status and rank of an Additional Collector, as the
Additional Collector (Preventive)

himself is the main witness and complainant in this case. It was further pointed out that the
Officer who was lower in

appointment of an Enquiry

rank than that of the Additional Collector and lower in position than that of the Superintendent (Preventive) is, therefore,
not virtually legal and

correct, as the Enquiry Officer in such a position will be subject to a bias and as such he will not be able to hold fair and
independent proceedings

and will not be in a position to impart fair justice with an open mind and the enquiry will be a mere formality™....

...It further appears that in answers to repeated requests made in various applications (pages 2560-2562; 2578-2581;
2585-2587; 2588-2589



and 2590-2591 Vol.5) the Collector of Customs stated that it was not considered necessary or feasible to appoint an
Enquiry Officer of the status

and rank of an Additional Collector, (page 2523 Vol.5) The Collector again reiterated that the plea "'that the Enquiry
Officer in the said case will

be subject to bias has no real basis, there is no justification for reconsideration of decision already taken in the matter™.
(2526 Vol.5). In answer to

guestion 69, in this Court the Appellant stated that he had reasonable apprehension that the Enquiry Officer would be
biased against him in the

Enquiry proceedings and in his findings and he would not get fair and impartial enquiry and proper justice from him.
There is no cross-examination

on this point.

51. Having regard to the overall picture of this case, we are of the opinion that the appellant was justified in his
apprehension that the Enquiry

Officer could not act independently in the matter, It also appears to us that the authorities concerned had violated the
provisions of Chapter XIII of

the Central Board of Revenue Manual which enjoins as follows:

Inquiry should not be held by an officer directly subordinate to an officer who had expressed a definite opinion on the
point at issue and where

such information is adverse to the accused. In such cases an independent officer should be associated with formal
inquiry.

52. It has not been stated before us what prevented the Department from making an appointment of an Officer who is
above the rank of Assistant

Collector and who is not in any way subordinate to the principal prosecution witness or de facto complainant. The
learned judge was also not right

in saying that it was not established that the Enquiry Officer concerned was an officer directly subordinate either to
Srivastava or S.N. Banerjee.

The evidence of Vaswani in this Court has not been contradicted. Further, the learned Judge was also not right in
saying that the said Manual did

not create any right in favour of the appellant. In the case of Union of India (UOI) Vs. K.P. Joseph and Others, , cited
before the learned Judge as

well as before us the Supreme Court observed at page 305 (of AIR) as follows:

To say that an administrative order can never confer a right would be too wide a proposition. There are administrative
orders which confer rights

and impose duties.

53. In our opinion on the facts and in the circumstances of this case the appellant had the right to demand the
appointment of an independent

person as the Enquiry Officer as the enquiry concerned his reputation and livelihood. An enquiry to find out whether the
accused officer is guilty of

the offences charged which may ultimately affect the reputation and livelihood of the said officer is not an idle formality.
In a case where the



accused officer has given good grounds for asking the appointment of an independent officer and where the
Government itself has laid down by

way of administrative order that on such grounds there should be an independent officer associated with the formal
enquiry, but even then no

independent officer is appointed to conduct the enquiry, and no reason is assigned for such action, then in such a case
we have to hold that there

has been a failure of justice. We, therefore, answer the issue No. 1 in the affirmative and in favour of the appellant.

54. The next issue (i.e. Issue No. 2) is with regard to the refusal of the request of the appellant to engage a legal
practitioner to defend him at the

enquiry, and whether such refusal resulted in the failure of justice.

55. The appellant"s case was that the Department had nominated as Presenting Officer Shri A.K. Mukherjee and
thereafter D.C. Banerjee. Both

of them were Inspectors of Special Police Establishment, Calcutta. They had extensive experience in law and court
cases and were appointed to

conduct the case against the appellant at the enquiry. It was also the case of the appellant that in view of the complexity
of the case and the

complicated nature of enquiry, and the appointment of the Presenting Officer experienced in legal matters to conduct
the case against the appellant,

the appellant made repeated requests to the authority concerned to allow him to defend himself with the help of a legal
practitioner. But his

requests were arbitrarily turned down. It is stated that such refusal seriously handicapped and prejudiced the appellant
in his defence and amounted

to denial of reasonable and adequate opportunity to defend himself and consequently there has been great failure of
justice.

56. The learned trial Judge has held that the authority while refusing permission to the appellant to engage a lawyer at
the enquiry had taken into

consideration the facts and circumstances of the case. Of course, according to the learned Judge the order of refusal
was not a speaking order. It

has also been held by the learned Judge that the fact that the Presenting Officers had extensive experience in law and
court cases was not

established in the evidence in the suit. The appellant in lieu of a lawyer had nominated an Officer and when he was not
available the appellant did

not ask for any other nomination, nor did he seek for any adjournment. The learned Judge has further observed that it
has come out in evidence

that the appellant prior to joining the Customs Department in 1949 was a Nayeb Tahasildar and Magistrate in Sind and
as a Magistrate had

conducted court cases and litigations. Further, the manner in which he conducted the impugned enquiry did not show
that he was handicapped in

the absence of lawyer. The allegations against the appellant were mainly of fact. The learned Judge therefore held that
there had been no failure of



justice by reason of the appellant not being allowed to defend himself through a lawyer. Accordingly the said issue was
answered in the negative

and against the appellant.

57. Challenging the above findings of the learned fudge, Counsel for the appellant has submitted that in very many
letters the appellant had asked

for the assistance of a lawyer. In several applications appellant stated that Shri S.K. Srivastava and S.N. Banerjee were
the important witnesses in

the complaint and they would have to be cross-examined by him, and being a subordinate to them and in a perturbed
and unbalanced state of mind

due to prolonged suspension and agony, it would not be possible for him to present the case properly before the Inquiry
Officer and to cross-

examine them. He therefore requested the assistance of a lawyer. The appellant also stated that there was factual
complexity and legal issues were

involved in the case. He would hardly be able to cope single-handed with the defence. He stated in his application
dated 21st February, 1963

(pp.2530 to 2532 Vol.5) that he was placed on an unequal footing with the Department in so far as representation in the
enquiry was concerned.

The Department had an experienced officer to represent the departmental case who had developed the argumental
technique by virtue of his

constant handling of the cases. The appellant was thus placed at a disadvantageous position in this case. Further, no
Government servant was

willing to defend him in the Departmental proceedings. Counsel has also pointed out from the application dated 28th
August, 1963 (pages 2540 to

2643 Vol,5), that the Railway Servant who promised to come for help in his defence was not released by his superiors,
and accordingly he was

left by himself to defend the case. He therefore requested that he should be given the assistance of a lawyer. It was
also submitted that the findings

of the learned Judge were not at all correct as would be evident from the documentary evidence being the different
applications of the appellant.

The Enquiry Officer in his report at pages 1634 and 1640-41 of Vol.4 has also recorded that though the Collector
acceded to the request of Shri

Vaswani to defend himself by J.H. Karamchandani, Assistant Personnel Officer, Eastern Railway, the Railway
Authorities declined to grant

Karamchandani leave for that purpose. Vaswani therefore filed another application dated 28th August, 1963 reverting to
his earlier request for

defending himself through a lawyer. This time too his request was not complied with by the Collector. Our attention was
also drawn to different

guestions which were put to Vaswani in this connection (questions Nos. 87 to 97 and 580 to 598) in examination in
chief and in cross-

examination.



58. Counsel for the appellant in support of his contention has strongly relied on the decision of the case of Collector of
Customs v. Biswanath

Mukherjee, reported in 1974 Cal L.J. 251 and urged that on this aspect of the matter the facts of the said case are
almost identical with the facts

of the present cast, i.e. with regard to the refusal by the authorities concerned to allow the delinquent officer to be
represented by a lawyer.

59. Counsel for the respondent on the other hand has argued that Rule 15(5) of the Central Civil Services
(Classification, Control and Appeal)

Rules 1957 does not confer any absolute right on the delinquent officer to be assisted by a lawyer. It is the discretion of
the disciplinary authority

whether such permission should be granted or not. It has also been argued that the appellant was himself a Nayeb
Tahasildar and a Magistrate in

Sind before partition and as such he was not handicapped in the absence of a lawyer. He also tried to distinguish the
case of Biswanath Mukherjee

stating that Biswanath Mukherjee was young and had no experience of law and court cases. He further submitted that
the appellant had conducted

his defence as an able lawyer and he also cross-examined the departmental withesses with skill. It was further argued
that it would have been

unjust if the Collector had permitted the officer to engage a legal practitioner. He also stated that the case of Biswanath
Mukherjee was a case

under Article 226 of the Constitution whereas the present case has come by way of suit. It has also been urged that
unless the failure to appoint a

lawyer resulted in deflecting the course of justice, the delinquent officer is not entitled to get assistance of a lawyer.

60. Having regard to the facts and circumstances of the case and evidence on record, we are unable to accept the
contentions of the respondent"s

counsel. It appears to us that the submissions of respondent"s counsel have no actual or legal basis. The distinction
sought to be made by the

learned Counsel appears to us to be a distinction without difference. On this aspect of the matter, in our view, the
principles decided by this court

in the cast of Biswanath Mukherjee (supra) are applicable. In the case of Biswanath Mukherjee this court followed the
principles laid down by the

Supreme Court in the case of C.L. Subramaniam Vs. Collector of Customs, Cochin, . At para 4 page 467 this Court
observed as follows:

In the case C.L. Subramaniam Vs. Collector of Customs, Cochin, the order of removal from service was challenged on
the ground of violation of

R.I5(5) of 1957 Rules. In that case the appellant asked for permission to be represented by a lawyer on the ground that
the officer to present the

case before Enquiry Officer in support of the allegation was a trained police prosecutor and legally trained to conduct
such prosecution. It was

stated that under such circumstances unless permission to engage a counsel to appear and defend the appellant
during the enquiry was granted he



would be prejudiced in his defence.
In para 12 of the above judgment at page 470 this Court further observed that:

The other ground on which the Supreme Court held that the order of removal was bad because the appellant was not
afforded facility to have the

assistance of another Government servant in defending him which assistance he was entitled to under the Rule, was a
separate ground of decision

as will appear from the observation of the Supreme Court that the Appellant supported his complaint of breath of Rule
15(5) on yet another

ground.

In para 23 at page 471 of the above case this Court considered the same argument as has been raised in this case on
Rule 15(5) of 1957 Rules.

After considering all the relevant decisions on this point, this Court laid down the principles in para 24 at pages 481-482
of the report and held as

follows:

The principles laid down by the Supreme Court in the case of G.l. Subnamantam v. Collector of Customs, Cochin 1972
I L.L.J. 165 in our view,

fully apply to this case. In the instant case the Presenting Officer was a seasoned Police Officer and a trained
Prosecutor whereas the respondent

has no legal training. The charge against the respondent is quite serious entailing serious consequences which have in
fact followed in this case.

Accusation against the respondent also threatened his very livelihood and any adverse verdict against him was bound
to be disastrous to him as it

has proved to be. Further the questions involved in the enquiry were complicated and the inquiry also involved intricate
guestions of law and fact

for which it was necessary for the respondent to have the assistance of a lawyer particularly, in the context of the nature
of charge and its

consequences. In the facts and circumstances of the case we do not think assistance of another Government servant
particularly when he has no

legal training, afforded adequate opportunity to the respondent to defend himself. As noted earlier, the respondent from
time to time prayed to both

the Disciplinary Authority as well as the Enquiry Authority for permission to be represented by a lawyer fully setting out
the ground therefore but

his prayer was turned down. In such circumstances what the respondent could have been expected to do but to take
assistance of another

Government servant to represent him in the enquiry proceeding. In these circumstances it cannot legitimately be said
that the respondent was quite

content with the service of another Government servant or that he appeared in the proceeding without protest.
Repeated requests of the

respondent were turned down. The ground taken for refusal of the permission that the issues involved did not justify the
appointment of a lawyer



cannot be said to Lie reasonable in die background of the facts and circumstances of the case and in the context of the
charge against the

respondent. In the aforesaid view of the matter we are of the opinion that there has been a violation of Rule 14(8) of
1965 Rules which is

corresponding to Rule15(5) of 1957 Rules (which Rules are mandatory) thereby depriving the respondent of the
reasonable opportunity to defend

himself as guaranteed by Article 311(2) of the Constitution.

61. It appears to us that the decision of the Supreme Court as followed by this Court on the construction of Rule 15(5)
of 1957 Rules in the case

of Biswanath Mukherjee (supra) is equally applicable on the facts and in the circumstances of the present case. The
Collector of Customs

nominated A.K. Mukherjee and thereafter D.C. Banerjee as presenting officer. Both of them were well trained
prosecutors acquainted with law

and having experience of court cases. The appellant therefore made request to present his case and to defend himself
through a legal practitioner

(See question Nos. 87, 88 in the Examination-in-Chief and question Nos. 588-591 in Cross-examination). In the various
applications made by the

appellant before the disciplinary authority and the Enquiry Officer for engagement of a lawyer, his main grounds for
obtaining a lawyer were as

follows:

(a) S.K. Srivastava and S.N. Banerjee, Additional Collector of Customs (Preventive) and Superintendent, Preventive
Service respectively are the

main and important witnesses and complainants, who have to be cross-examined carefully, and being subordinate to
them and in a perturbed and

unbalanced state of mind due to prolonged suspension and agony, he will not be able to do so.

(b) No member from the Customs Department dared to volunteer his services to represent the delinquent Officer in
view of Sri S.K. Srivastava

and S.N. Banerjee being the principal witnesses to be cross-examined on behalf of the defence and as such he was
placed in a disadvantageous

position.

(c) The Department had an experienced Police Inspector of the Special Police Establishment to represent the
Department who has developed the

argumental technique by virtue of his (constant) handling of the cases and no Government servant was willing to
defend him as Sri S.K. Srivastava

and S.N. Banerjee were in