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Judgement

Arindam Sinha, J.

This application under Article 227 of the Constitution of India is directed against order
dated 4th May, 2012 passed in Title Appeal Case No. 98 of 2008 by the Court of the Civil
Judge (Senior Division) at Howrah. The defendants/appellants in an eviction suit are the
petitioners herein having preferred an appeal from a decree of eviction suffered by them.
During the pendency of the appeal the petitioners took out two applications one for
amendment of their written statement and the other to lead evidence in the appeal. The
appeal is pending hearing land it is the contention of the petitioners, that the application
for amendment has been taken up as an interlocutory application and decided by relying
upon the amended provision of Order VI Rule 17 of the Code of Civil Procedure.

2. The petitioners have preferred the appeal, hearing of which is yet to take place. The
learned Appellate Court in the matter of hearing the appeal might find that the decree is to
be confirmed or modified or set aside or even in the circumstances that may be found, the
learned Appellate Court might remand the matter for rehearing on issues it might require.
It is only in the event that an order of remand is made that the question might arise of



amendment of pleadings. Therefore, it is clear that unless the appeal itself is taken up for
hearing, neither the application for amendment nor the application for adducing additional
evidence made by the petitioners can be adjudicated upon.

3. For the reasons aforesaid, the order impugned is set aside. The applications for
amendment to the written statement and for adducing evidence in the appeal may be kept
pending and taken up for hearing along with the appeal. The revisional application is
allowed. Urgent certified photocopy of this order, if applied for, will be made available to
the parties subject to compliance with all requisite formalities.
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