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Judgement

Prinsep, J.

In an attempt made by certain villagers of Juggernathpore to remove an obstruction
to the flow of water erected by the villagers of Sikundarpore, a riot took place, in
which Shariutoollah, one of the Juggernath-pore people, was killed.

2. In accordance with the procedure which has been prescribed in such cases by
numerous rulings of this Court, the Magistrate held separate proceedings against
each party, keeping the evidence against them separate, and he committed the
contending villagers for trial by the Court of Session in separate cases.

3. The case against the Sikundarpore villagers first came on for trial. After the close
of the evidence for the prosecution (so the Sessions Judge records), by arrangement
with "the pleaders, the case for the defence in the present trial was postponed till
after the conclusion of the case for the prosecution in the counter-trial,"-i.e., the
case against the Juggernathpore villagers. The trial of the case last mentioned then
commenced. "The Judge required the same jury, as were then sitting on the
counter-case,-i.e., the case against the Sikundarpore villagers,-to sit on the present
trial. The pleaders for the prosecution and for the defence in both cases had
suggested this course." After the close of the evidence for the prosecution in this



case, the Sessions Judge returned to the first case, and took the evidence for the
defence. He then took the evidence for the defence in the second case. The pleaders
for the defence addressed the Court in both cases. The Government Pleader for the
prosecution in both cases replied. The Sessions Judge delivered a written summing
up in both cases simultaneously, and then received and recorded the verdict of the
jury, convicting all the prisoners in both cases. The prisoners were, accordingly,
sentenced, and they have now appealed to this Court.

4. The objection taken in both appeals is the same, that the prisoners have been
prejudiced by the manner in which the two cases have been virtually tried together.
Before dealing with this objection we feel bound to say that the mode of trial
adopted by the Sessions Judge is quite opposed to that which, for many years past,
has been pursued in cases where the members of opposing factions are charged
with rioting. The very salutary rule which requires that in such cases each party
should be tried separately has here been practically violated by the procedure
adopted by the Sessions Judge. It is true that the Sessions Judge has so far complied
with this rule as to take evidence and record the defences of the accused person in
each case; but, looking at the procedure which has been already described, we
cannot, in any sense of the term, regard these as two separate trials. They are
certainly not distinct from one another, because the two trials were not only held
before the same jury, but they proceeded almost in parallel lines, until they united in
the addresses of the pleaders engaged and in the Sessions Judge's summing up.
There is no authority of law for such a procedure. But it is suggested that the
prisoners cannot plead that they have been prejudiced, because this mode of trial
was adopted at the suggestion, and with the consent, of the pleaders engaged. We
cannot, however, accept this suggestion, for, as pointed out by Macpherson, J., in
the case of Queen v. Bholanath Sen I. L. E. & Cal. (sic)23, when criminal proceedings
are substantly bad in themselves, the defect will not be cured by any waiver or
consent of the accused or (we would add in the present cases), of the pleaders for
the accused. The arrangement, as the Sessions Judge terms it, seems to have been
adopted for the convenience of the pleaders themselves, and from a narrow, but we
think a mistaken, view on their part that it would benefit their clients. As for the
prisoners themselves, we cannot suppose that they had any voice or understanding

in the matter.
5. We will now proceed to consider the effect of the procedure adopted in the

several stages of each case, as regards the position of the several prisoners.

6. The law (Sections 265, Code of Criminal Procedure) declares, that the "same jury
may try as many accused persons successively as to the Court seems fit."

7. By this we understand that one trial is to follow the other,-that is, that, on the
conclusion of one trial, the same jury may proceed to try the accused in the next
case. The law does not contemplate that two trials shall be conducted piecemeal in
such a manner that at their conclusion the jury shall be called upon to decide at one



and the same time upon two distinct classes of evidence which, though they have
points in common, require careful discrimination as bearing upon the qguilt or
innocence of two sets of accused. Independently of the irregularity of the
proceeding, no jury ought, we think, to be placed in such an embarrassing position.
It is only fair to the prisoners that the sole issues on which they are to be tried and
the evidence bearings upon those issues should be laid before the jury, and that the
minds of the jury should not be encumbered by the consideration of foreign and
irrelevant matter.

8.These considerations do not appear to have been present to the minds of the
pleaders of the different accused when they consented to the arrangement to which
the Judge refers. But as already pointed out, this consent on their part cannot
prevent the prisoners showing on appeal that they have been materially prejudiced
by the course adopted. It is apparent that the prisoners accused in the second case
had not the full benefit of Section 243,-that is, of challenging the jurors who were to
try them. Who can doubt that, if the first case, which was that of the Sikundarpore
accused, had been tried out and resulted in an acquittal, the Juggernathpore
accused would have at once challenged all the jurors on the ground that they were
not likely to address themselves to the case, as it affected them, with impartial and
unbiased minds? So also, the Sikundarpore people might justly complain that,
though they had the right of challenge before their own trial commenced, they
could have no right to object to the trial by the same jury of the second case,
notwithstanding that they might be seriously prejudiced by evidence given in that
case criminating them behind their backs, and without their having an opportunity
of cross-examination.

9. It has been argued that the Sessions Judge has power under the law to adjourn a
trial, and that, consequently, it was not illegal on his part to commence the second
trial before the conclusion of the first. But, according to Section 264, the Court can
only adjourn the trial if it "considers that such adjournment is proper and will
promote the ends of justice." No reason for the adjournment in turn of each trial has
been stated. From the terms of the Sessions Judge'"s summing up, it would seem
that the "arrangement" was suggested by himself, or by the Government
Prosecutor, for he states-that it was acquiesced in by the pleaders for the defence in
both the cases. In our opinion the adjournments were neither proper, nor likely to
promote the ends of justice. But even admitting that, under some circumstances, a
second case may be tried by the same jury during the pendency of the first trial, it
by no means follows (and this contitutes a very grave objection) that the two cases
should be summed up together and decided simultaneously.

10. The Sessions Judge, in the commencement of his summing up has-himself
indicated this objection to the procedure adopted by him. He tells the jury that "the
evidence for the prosecution in one case is practically that for the defence in the
other, though a special defence has been made in each case." The Judge, no doubt,



felt the difficulty in which the jury were placed, for he states, "I proceed to sum up
the evidence in both cases on this single charge, in which, however, I will do my best
to keep each case and the evidence proper to it singly before you." We recognize the
Sessions Judge's endeavours to do his duty in this respect, but he seems to have
lost sight of the fact that some of the prisoners in each case were examined as
witnesses in the other; and that, under such circumstances, it was impossible to
expect that the jury should be able to separate in their minds what was said by a
prisoner as a witness from what he admitted on examination as an accused. A
witness, u/s 132 of the Evidence Act, cannot excuse himself from answering any
relevant question upon the ground that the answer to such question will criminate
or may tend directly or indirectly to criminate him; but the law also provides that no
such answer which a witness shall be compelled to give shall be proved against him
in any criminal proceeding except a prosecution for giving false evidence by such
answer. It is unnecessary to refer to the particular statements made by seven of the
prisoners,-three on one side, and four on the other, when under examination as
witnesses; but several criminating statements have been made by them, especially
in cross-examination. The Sessions Judge has made no attempt to exclude these
statements, and we think that, in considering the evidence of both these cases
together, the jury could not separate the evidence in each, and, even in spite of the
strongest precautions both on their own part and on that of the Judge, must
unconsciously have been influenced in one case by evidence given in the other.
There was no such interval between the two trials as would enable them to efface
from their minds the effect of the evidence in one case when considering their
verdict in the other. So far, therefore, as the prisoners who were also examined as
witnesses in the two cases are concerned, we are quite clear- that this irregularity
has prejudiced them most materially in their, defence. It is almost impossible to
distinguish between the case of these accused and that of their fellows, though
from the position that the former occupied as witnesses we have less hesitation in
finding that they have been very seriously prejudiced by the mode of trial adopted

by the Sessions Judge.
11. Our attention has been directed to some cases, and particularly to a judgment of

a Full Bench-Queen v. Sheikh Bazu B. E. R. Sup.750; S.C. 8 W. R., Or. Rule., 47-in
which it was held, that the simultaneous trial of two parties engaged in a riot did not
prejudice them so as to necessitate a reversal of their conviction and a re-trial; but
we observe that in all these cases the trials were held with the aid of assessors, and
not by jury, as in the present case. This difference in the trial is most material as
regards the particular effect on the prisoner. The Sessions Judge, with whom the
decision in the one form of trial rests, is less likely than a jury to have been
influenced by what he learnt in the other case, and while the verdict of the jury
would be final on the facts, the findings of the Sessions Judge would be open to
correction by the High Court on appeal.



12. On these grounds we consider that the prisoners in these cases should be
retried before a separate jury in each case; and we, accordingly, set aside the
convictions and sentences, and direct that the Sessions Judge do so proceed.

13. We regret to have to notice the manner in which the examination of the accused
has been conducted. In permitting a Sessions Judge to examine an accused person
from time to time during a trial, the law does not contemplate that he should
commence a trial with a strict examination of a prisoner after the manner of the
cross-examination of an adverse witness by counsel.

14. This Court has already pointed out to the Sessions Judge on more than one
occasion-see particularly the ease of Chinibash Ghose (1 C. L. R. 436),- that, by
exercising the power allowed by Section 250, the Sessions Court is not to establish a
Court of Inquisition, and to force a prisoner to convict himself by making some
criminating admissions, after a series of searching questions, the exact effect of
which he may not readily comprehend. The real object is to enable a Judge to
ascertain from time to time from a prisoner, particularly if he is undefended, what
explanation he may desire to offer regarding any fact stated by a witness, or, after
the close of the case, how he can meet what the Judge may consider to be
damnatory evidence against him. In one of these cases now before us, we observe
that the Judge was engaged, during the whole of the first day, in examining the
accused. In like manner, in the second case, he examined the accused at
considerable length before the case for the prosecution was opened. Such
proceedings appear to us to be an abuse of the power given under the law.

15. We cannot consider that trials so commenced have been fairly conducted. The
minds of both the Judge and jury are at the outset prejudiced by irresponsible
statements made by the accused, while subject to this system of cross-examination,
before their guilt has been established by the examination of a single witness. We
trust that the Sessions Judge will discontinue this practice which has been
repeatedly condemned by this Court, and is, in our opinion, quite opposed to the
spirit of our law in India.
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