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Judgement

Loch, J.
The facts of this case are shortly as follows:--Tufani Sing, the father of the present
plaintiffs and of three other sons, Trilochan Sing, Ranjit Sing, and Mannu Sing, was
dismissed from his office of ghatwal of Dhumsaine. The defendant, Raja Lilanand
Sing, brought a suit to recover possession of the ghatwali tenure, comprising 35
villages, asli and dakhili, and obtained a decree on 28th November 1853, and was
put in possession. The plaintiffs in the present suit, Mati Sing, Khagpat Sing, and
Rashdhari Sing, objected to the decree-holder getting possession, as they claimed
ten villages as their hereditary property; and urged that they were entitled to a
moiety of the said villages, and that they were not parties to the suit brought by the
Raja, and could not consequently be affected by the decree passed against their
brothers. At the same time, two other parties, Jagi Sing and Nirmal Sing, laid claim
respectively to ten and nine villages within the tenure; and the correctness of their
claim was admitted by the plaintiffs, whose claim was, as stated above, limited to a
moiety of ten villages. After a remand by orders of the late Sudder Court in 1857, the
Principal Sudder Ameen, on 6th June 1862, dismissed all three claims. An appeal was
preferred by the present plaintiffs, the result of which was that the High Court, on
1st April 1863, held that the appellants were entitled to a moiety of the whole
property of Tufani Sing. This order was, however, modified in review, on 15th July
1863, but, in the meantime, the Principal Sudder Ameen, acting upon the first orders
of the Court, put the plaintiffs in possession of all the villages. On review of his
order, on 31st December 1863, he limited possession to a moiety of the ten villages
claimed by the plaintiffs, as directed in the High Court''s subsequent order of 15th
July.



The Raja brought a suit against the present plaintiffs, to recover possession of the
moiety of the ten villages decreed to them under the miscellaneous order of the
High Court, and obtained a decree on 10th September 1864; and from this decision
an appeal was preferred to the High Court, which was given in favour of the present
plaintiffs, the Raja''s claim to the moiety of these villages being dismissed with costs
in June 1865.

From the miscellaneous order passed by the Principal Sudder Ameen, on 31st
December 1863, limiting the plaintiffs'' possession to a moiety of the ten villages
claimed by them, the plaintiffs appealed; but their appeal was dismissed on 5th April
1864, without prejudice to any rights which might accrue to them from the result of
the decision in the regular appeal then pending, and referred to above. An
application for review was rejected on 28th April 1864.

On the dismissal of the Raja''s suit by the High Court, on appeal in June 1865, the
plaintiffs asked for execution, and the Principal Sudder Ameen, under a mistaken
view of the High Court''s order of 28th April 1864, directed them to be put in
possession of a moiety of the 35 villages. An appeal was preferred to the High Court,
and it was held that the plaintiffs were entitled to possession of a moiety of only ten
villages, as these formed the subject of the suit which had been decreed in their
favour, and that this Court could not, by a summary proceeding, eject the Raja from
the possession of other villages which had been decreed in his favour, and of which
he had been put in possession under that decree, whatever might be the rights of
the appellants to them. The order of the Principal Sudder Ameen was, accordingly,
cancelled on 12th September 1866, and the possession of the plaintiffs limited to a
moiety of the ten villages originally claimed by them, and which formed the subject
of the Raja''s suit against them. In consequence of this order, the plaintiffs have
brought the present suit to recover possession, from the Raja, of a moiety of the
villages other than the ten mentioned above comprised in his decree of 1853, and
also of seven villages not included in the decree. The Principal Sudder Ameen has
dismissed the suit on two grounds: first, that it is barred by limitation; secondly,
because the plaintiffs are estopped by their petition of 16th November 1854, in
which they limited their claim to ten villages.
An appeal has been preferred from the judgment of the lower Court, on the ground
that the suit is not barred by limitation, possession having been held by the plaintiffs
in 1863 and 1865, under orders of a Civil Court, from which possession they were
removed by orders of the superior Court, on appeal.

The effect of the litigation going on from 1853 to 1866 was to prevent limitation
coming into operation, as held by the Privy Council in the case of Rajah Enayet
Hossein vs. Sayud Ahmed Reza and Mahammad .

2. That the plaintiffs are not estopped by the statements entered in the petition of 
16th November 1854, and there is no proof that the petition was put in with the



knowledge or consent of the plaintiffs. That seven out of the villages now claimed
were not included in the 35 villages for which the Raja got a decree in 1853; and,
therefore, the Principal Sudder Ameen''s judgment is defective in not disposing of
this part of the claim separately and distinctly.

We think the second ground taken before us cannot be sustained. The present case
is not of the same character as that of the case quoted, and though there has been
litigation between the parties since 1854, it did not relate to the villages now in
dispute, but to the ten villages of which the plaintiffs have got possession.

The third ground of appeal, we must give in appellants'' favour. The petition
presented by them in November 1854 does not amount to an estoppel, though it is
a strong piece of evidence which may be used against them.

Having disposed of these two points, it is necessary to determine the point of
limitation, before we can enter into the merits of the case in respect to the villages
which formed the subject of the decree obtained by the Raja in 1853. The question
of the seven villages which formed no part of this suit, is entirely a separate one,
and for its determination it will be necessary to go into the merits, in order that the
plea of limitation, as regards these villages, may be determined at the same time.

With regard, then, to the 35 villages which formed the subject of the decree of 1853, 
it is admitted that the Raja was put in possession on 15th July 1854. His possession 
was disturbed in September 1863, for the Principal Sudder Ameen, acting under the 
order passed by the High Court on 1st April 1863, and apparently not having the 
subsequent order of the High Court of the 15th July 1863 before him, directed 
possession to be given to the plaintiff of a moiety of all the villages, and they 
remained in possession till deprived of it under a subsequent order of December 
1863, passed by the Principal Sudder Ameen in review. The plaintiffs, a second time 
got possession in February 1866, in execution of the decree passed by the High 
Court in June 1865, by which the Raja''s claim to the moiety of ten villages was 
dismissed. This possession was, however, set aside by the High Court, on appeal, on 
12th September 1866, and the plaintiffs urge that, from either of the above dates on 
which possession was given to them by order of the Civil Court, they are within time. 
They also urge that their possession was a legal possession, having been given by a 
Civil Court of competent jurisdiction, and that their cause of action arose on the date 
in which they were dispossessed by a subsequent order of the same Court. Again it 
is urged that any kind of possession is sufficient to bar the operation of the law of 
limitation. There is a case of Rani Lakki v. Muktakeshi Debi (1 Hay, 306), which has a 
bearing on the present case. There it was held that, "wrongful possession, under an 
erroneous "order of a Magistrate, under Act IV of 1840, does not constitute such 
bond fide "possession as will prevent the law of limitation running against the 
person so "holding." (Thomson''s Law of Limitation, page 47.) It is urged, however, 
that possession need not be bond fide. If a party has held adverse possession, no 
matter how that possession was originally obtained, limitation can, except in cases



of fraud, be successfully pleaded against a plaintiff, if he fail to sue within 12 years
from the date of the cause of action. So when a party, as the plaintiffs in this case, is
put into possession by order of the Civil Court, he is entitled to plead that
possession against the plea of limitation. Had plaintiff retained possession for six or
eight years, instead of three months, and at the close of that period had been
dispossessed under an order passed in review, would not their possession for so
long a period, under the order of the Court, be a bond fide possession? If a
wrong-doer, who, without any authority of law takes forcible possession of his
neighbour''s property, can effectually plead limitation against a claim to recover if
not brought within 12 years, why should a party who has been put into possession
by order of a Civil Court, and subsequently deprived of that possession by the same
Court, not be able to point to that possession as an answer to the plea of limitation?
So far as he was concerned, his possession was legal, and in good faith. He believed
himself entitled to possession, and asked the Court to give it him. The Court taking
the same view of the claim and of the order passed by the superior Court as the
petitioners, put him in possession. On the other hand, it may be said, is a person to
lose the benefit of long and continuous possession of his estate, because some
stranger is thrust into possession by an erroneous order of a Court, which order is
subsequently set aside? Will such a possession, which the party dispossessed could
not avoid, except by appealing to Higher Court or by application for review, entitle a
stranger to bring a suit for possession, and be a sufficient answer to a plea of
limitation. The plaintiff claims possession under an hereditary title, and sets forth
that, under an order of Court, he was put into possession of the property; but
admits that this order was, subsequently, declared to be erroneous, and was set
aside, and he was dispossessed by the Court which had given him possession.
Defendant pleads that he has held possession for more than 12 years, having been
put into possession under a decree of Court. Is the possession of plaintiff, given
under an erroneous order of a Civil Court, sufficient to give plaintiff a status which
he otherwise would not have, and deprive the defendant of the benefit of his long
possession?
Looking at the question, as put before us by the pleaders on either side, it appears 
to me that a clear distinction must be drawn in cases where the cause of action is 
shown to have occurred at a date more than 12 years previous to the suit, and cases 
such as the present where a possession not illegal has been obtained by an accident 
or by an error of Court. In cases of the former kind, the Court will not look into the 
bond fides of the possession except when fraud is pleaded, because the party 
seeking to recover has slept over his rights for more than 12 years, and the law 
declares that if a party be so neglectful, he must lose his remedy, however good his 
title may be. But where, in answer to a plea of limitation, it be shown that there has 
been a possession of some kind within the period of limitation, it must be also 
shown that such possession was a bond fide possession. Were a man to take 
forcible possession of his neighbour''s estate, and then for some reason relinquish



that possession, and were subsequently to bring an action alleging a title, it would
be no sufficient answer to the plea of limitation that he had taken possession at a
period within five or six years before the suit was brought. So if a party be put in
possession by a Court under an erroneous order or under some misconception,
which error is subsequently rectified, and the party be again deprived of possession,
it would not be sufficient to point to that possession as a legal or bond fide
possession, though given by order of a Court, as a complete answer to the plea of
limitation put in by the defendant, particularly where he had all along objected to
the erroneous order, and had done his best to have it set aside, and was successful
in his efforts. Possession of this kind cannot, I think, in a legal sense, be termed
bond fide, and, therefore, it cannot give the plaintiff in this case a status which he
had not before, and enable him effectually to defeat the defendant''s plea of
limitation. I would confirm the judgment of the lower Court on this point.
Then as regards the seven villages which were not included in the Raja''s claim for
35 villages, the defendant pleads that they never formed any part of the ghatwali
tenures, but are included in his Nizamut mehals, situated within his zamindari, in
Pergunna Goddas; and that they have never been in the plaintiff''s possession, and
the claim is barred by limitation. The Principal Sudder Ameen has disposed of this
part of the plaintiff''s claim by saying, that as the decree given in favour of the Raja
in 1853 was for the ghatwali mehal, these Mauzas, if comprised within it, must also
have been decreed. This, however, is not a proper method of dealing with the
plaintiff''s case. It is clear that the defendant sued for possession of 35 villages by
name, and obtained a decree for them in 1853, and got possession under that
decree. He could not, under that decree, have taken possession of any villages not
mentioned in his plaint, and he does not now claim these seven villages as having
been included in the ghatwali tenure. It is no doubt for the plaintiffs to show that
these villages did form part of the ghatwali tenure. If they did, then plaintiffs are
entitled to have a clear finding on their claim, provided they be able to avoid the
plea of limitation set up by the defendants. It appears, however, that neither party
have given evidence on this point, so that this Court is unable to dispose of the case.
It must, therefore, be remanded to the lower Court, and the Judge, after calling
upon the parties to give evidence as to their respective claims, will dispose of the
case in the usual manner.
Glover, J.

On the question of limitation I am compelled to differ from the opinion expressed
by Mr. Justice Loch.

It appears to me that any possession not obtained by force or fraud would be bond
fide possession sufficient to take the case out of the Statute.

In the present instance, the test, as it seems to me, would be the accruing of the 
defendant''s cause of action, if he had brought the suit, instead of the plaintiffs.



Could he in the years 1863 and 1865, whilst he was in possession under the order of
the Civil Court, have brought a suit for recovery of possession? I think not; he would
have been told that, so long as he retained the possession given to him by the Civil
Court, he had no cause of action, and if he brought an action after subsequent
dispossession, his time for suing would run from the date of that dispossession; and
if so, his possession, though under a mistake of the Civil Court, would still be legally
an adverse possession against the opposite party.

It is not, in this instance, the case of a wrong-doer getting possession of property
not belonging to him, and then seeking to take advantage of his own wrong doing,
but of an honest litigant, fighting for what he considered his rights, and being put in
possession, however erroneously, by the order of a competent Court. For the rest, I
concur in the judgment proposed by my learned colleague.
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