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This suit was preferred by Munshi Golam Nabi and others to recover from Biswanath Kar

and others possession of one anna share of Kismut Niachinpore. The plaintiffs stated that

they had purchased this property on the 30th Baisakh 1273; that they had obtained

possession of it, but that the defendants had brought a suit against them u/s 15, Act XIV

of 1859 and under that section and by the decision in that suit they had been

dispossessed; and the plaintiffs alleged that their cause of action was their dispossession

by the defendants under that decision.

2. The defendants alleged that neither the plaintiffs nor the plaintiffs'' vendor had been in

possession of the estate in dispute at any time within 12 years of the suit, and that the

plaintiffs'' suit was barred by limitation.

3. On the point of limitation the first Court decided that as the plaintiffs were in possession

for a few months previous to the decision passed u/s 15, Act XIV of 1859, they were in

possession for those few months within 12 years of the institution of the suit, and their

claim therefore was not barred by limitation.

4. The appellate Court has reversed that decision. The appellate Court has found that the

plaintiffs'' cause of action did not originate in the decision u/s 15, Act XIV of 1859, but that

for 16 or 17 years before that decision the plaintiffs'' vendor had been out of possession.

The appellate Court therefore considered the few months'' forcible possession which the

plaintiffs had obtained to be no possession at all, and in no way to bar the effect of the

law of limitation.



5. The case of the plaintiffs was that their vendor and the defendants were joint members

of an ijmali Hindu family, but that they separated in 1263, that this property now in dispute

was purchased by the family prior to the separation, and that therefore the plaintiffs''

vendor had been entitled to a share of this property along with his other brothers, and that

this share he had sold together with other properties.

6. The case of the defendants was that the separation between the joint brothers took

place so far back as 1254, and that the disputed property had been purchased after the

separation by the other brothers, and that the plaintiffs'' vendor had no connection with it.

The finding of the appellate Court upon those disputed points is, that from the evidence of

the witnesses examined for both parties in the case, although it was not clearly found in

what precise year the separation took place, still it was clearly established that 16 or 17

years ago the family separated. Also that the evidence on the record did not at all prove

that the vendor of the plaintiffs, after he had separated from his paternal uncles, was ever

in possession of the property in suit, The Subordinate Judge goes on to find that the

plaintiffs also were not in possession of the disputed share within 12 years of the

institution of this suit. In fact the Judge found that within 16 or 17 years before the suit,

neither the plaintiffs nor their vendor had bean in possession. The Judge of the lower

appellate Court differed from the first Court, and held that the few months'' forcible

possession prior to the decree passed u/s 15, Act XIV of 1859, did not in any way bar

limitation, but considered that in such a case the original cause of action must be looked

to. Looking then to that cause of action, the Judge held that the suit was barred by

limitation.

7. On special appeal the same point has been taken before us. It is said that the plaintiffs 

obtained a fresh cause of action when they were dispossessed by the decision u/s 15, 

Act XIV of 1859. The latter part of the clause is to this effect: "But nothing in this section 

shall bar the person from whom such possession shall have been so recovered, or any 

other person, from instituting a suit, to establish his title to such property and to recover 

possession thereof within the period limited by this Act." The first point therefore is as to 

how we are to read the words "period limited by this Act." What is the period of limitation 

assigned by this Act to suits to recover possession of immoveable property? Section 1, 

clause 12, lays down the period of 12 years from the time that the cause of action arises 

as the period of limitation. Taking the facts then as found by the lower appellate Court, 

viz, that the plaintiff''s vendor separated from the Hindu family with which he had 

previously been joint about the year 1254, or at least 16 or 17 years before the institution 

of this suit; that neither the plaintiffs'' vendor nor the plaintiffs were ever in possession of 

this disputed property until they took forcible possession; and that the only time during 

which, within that period they had bean in possession was the few months during which 

they held such forcible or wrongful possession, the question is, when under such 

circumstances did the plaintiffs'' cause of action arise? According to the plaintiffs'' 

statement their vendor was in possession in 1263, and remained in possession from 1263 

up to the present time, and that the dispossession has only taken place in consequence



of the decision u/s 15, Act XIV of 1859, If the plaintiffs had proved the facts of this case as

stated by them, no doubt their suit would not he barred by limitation, for the cause of

action would then arise as stated by them, the facts being found against them it is quite

clear that on the day on which they were dispossessed no cause of action accrued to

them. If they had been dispossessed for 15 years, forcible possession for a few months in

the 16th year gave them no fresh cause of action. If we were to hold that any fresh cause

of action arose to them on such date, it would be holding that wrongful and forcible

possession was equivalent to honest and legal possession. It would be altogether

defeating the object and policy of the law. Although there is no direct precedent on the

point, there is a case of Mookhto Keshee v. Ranee Lukhy Hay''s Rep, 396 in which the

same view of the law has been taken with reference to a decision under Act IV of 1840

which was an Act for possessory suits, as much as section 15, Act XIV of 1859.

8. We are of opinion then that the plaintiffs have not proved that their cause of action

arose from the date stated by them, and that they have not proved that their cause of

action arose within 12 years of the institution of the suit, and on this ground we hold that

the lower appellate Court was right in saying that limitation barred this suit. We therefore

dismiss this special appeal with costs.
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