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Judgement

Phear, J.

In this case the prisoner has been convicted of murder by the Sessions Judge differing
from the assessors, and the prisoner has been sentenced to death. The assessors are of
opinion that the evidence is not sufficient to support a conviction and the Judge himself
states that the case has been sent up in rather a meagre form. And truly the materials
upon which the conviction has been come to are about the very scantiest that | hare ever
before seen in a capital case; Apart from statements which the prisoner herself on
different occasions made, the whole of the evidence directly beating upon the charge is
as follows:--[His Lordship, after reading portions of the evidence of the two witnesses
continued.]--This is the whole of the material evidence in the case exclusive of the
prisoner"s confessions. But both these witnesses no doubt stated that the prisoner
confessed to having poisoned her husband. The words are these:--Mahashun says, "I
asked the prisoner after has death what she had done, and she said she had given him
poison in his rice. She said that Majnoo had induced her tot poison her husband as she
had an intrigue with him." Halal said:-- "His wife confessed to us that she had given him
poison which Majnoo had given her, as she had an intrigue with him, and would marry
him when her husband was dead."

2. New, it is to be observed that these statements are in general terms and so are merely
statements of a conclusion at which the witnesses themselves arrived from the answers
given by the prisoner to their questions. Halal says, "she confessed," but it is all important
in matters of this kind to know what were the words which the person who is said to have
confessed actually need; nothing short of the actual words given in detail in the first
person, so far as it is possible to obtain them, ought ever to be relied upon as a
foundation for the opinion formed by the Court; because, it may tarn out that the words



taken together with; the questions and the circumstances under which the questions were
put, do not in truth amount to a confession of guilt such as the witness chose to represent
it. Neither of these witnesses are asked to detail their questions or even to give the actual
words of the prisoner; and | most say that | should like very much indeed to have on the
record even the vernacular expressions which were used, and which the Judge has
translated by saying, "she said she had given him poison in his rice." It is quit exertion, |
think, that all which passed between these brothers of the deceased and the wife cannot
possibly be given in these depositions, assuming anything passed at all, because | feel
confident that if the woman had deliberately poisoned her husband with the motive
attributed to her, she would not, immediately upon his death, without anything more than
that which appears in these depositions, have voluntarily made a clean breast of it, saying
openly that she poisoned him because she had an intrigue with another man, and that
other man had promised to keep her. It seems to me quite beyond belief that these
depositions do represent all that passed, if anything passed, in this respect. | have also
reason for thinking that these depositions do not even represent all that the witnesses
stated in Court, for | find that the Judge in his judgment while stating the facts as he
understood them, says:-- "The two witnesses, Mahashun and Halal, were two of his
brothers, and came home before him, on the night in question, and ate their food as usual
that had been cooked by the prisoner. Their brother Gani, deceased, came in after them."
In the depositions, as they stand on the record, there is nothing from which | can get
these particulars-though they are certainly material to the case of the prosecution; and |
suppose the Judge did not invent them. Again, somewhat later he says:-- "The
occurrence happened at a great distance, 16 or 18 miles from the thannah; and the
thannah itself 86 miles from the station. The consequence was that the body was too
decomposed to admit of examination, and the stomach, that was secured and sent to
Calcutta for examination, failed to give signs of any poison.” There is nothing in the
depositions of the two witnesses--the only two witnesses who have given evidence in the
case--from which | can gather the material portion of this statement of fact. Therefore
again, | suppose that they must have said more in Court than the deposition on the record
represents. | find also that the Judge says:-- "The husband accused his wife of having
poisoned him, but she remained silent.” Now, the only thing that | find in these two
depositions bearing upon this is, first, in the deposition of Mahashun this sentence:--He"
(i.e., the deceased) "said he believed his wife had poisoned him; she was then in the
house, but she said nothing;" and, secondly, in the deposition of Halal, who says in one
place:--The deceased believed his wife had poisoned him." And then afterwards he
says:-- "His wife was present when Gani accused her, and she made no reply." But I find
no statement that Gani did in fact accuse her, or what words he used if he did accuse her.

3. | am afraid, therefore, that not only was the case meagre in consequence of the fault of
the prosecution, but further that the record which has come up to us does not even give
the whole of that little which actually was before the Court of Session. However, we must
judge the matter by the record as we have it, and it seems to me that that which | have
read and referred to falls very far short of constituting a foundation upon which a Court



could sufficiently come to the conclusion that the person accused before it has committed
murder. There are, however, in addition to this material, two statements deliberately
made by the prisoner and taken down in writing at the time;--one is the statement which
she made before the committing Magistrate, and is as follows:--(reads). The second
statement is that which the prisoner made before the Sessions Court. She was there
asked whether the confession before the Magistrate, and which was read in Court, was
true. [His Lordship here read the prisoner"s answer to the Judge.] It will be observed that,
if the first of these statements amounts to a confession of guilt, the second at any rate
repudiates it, and gives an entirely different version of the transaction. If the one
statement is to be taken against the prisoner, the other ought also to be taken for as
much as it is worth in her favor. And then comes the question whether either of these
statements is to be believed, and if either of them, which of them in preference to the
other, or whether any inference can be drawn from them relative to the prisoner"s guilt on
the present charge.

4. All lawyers, who have any experience in criminal practice, well know how dangerous it
is to take any prisoner"s confession of guilt against himself, even though it appear to have
been made voluntarily; and certainly if this be so in England, as it is, | think | may venture
to say it is not less so in this country. At any rate, inasmuch as in this case the only
foundation upon which the verdict of guilty can stand at all, is that which is furnished by
the words of the prisoner herself, and as the prisoner has made two perfectly distinct
statements with regard to the matter of the crime with which she is charged, it is
especially incumbent upon the Court to weigh well the relative credibility of these two
statements before it takes one in preference to the other, and on the footing of it passes
that sentence of the law, which, if once carried out, admits of no possible re-call. | am by
no means myself prepared to say that if | had been called upon to judge of the facts of
this case in the first instance on the materials only which are on the record, | should not
have taken the second statement of the prisoner as being probably more near the truth
than the first one. | have already given reasons for thinking that the evidence of the two
brothers, with regard to the original confession, as it stands on the record, does not
disclose, at any rate, all the real facts. It appears to see that the statements of these men
on this point ought to have been scrutinized with the greatest care, and the confession
made before the Magistrate in accordance with them, received with great suspicion. But,
however this may be, | find from documents, which were not produced before the Court of
Session (and which | look at because they tell in favor of the accused), materials which
go very far indeed, as it seems to me, to render it probable that the prisoner in
administering to her husband some ingredient in the rice, may have done so without the
intention of poisoning him. There is among the documents which have come up to us a
letter from the Civil Surgeon of Dinagepore, in which he states that he had examined the
persons of both the prisoner and, of Majnoo, and that he found that that prisoner herself
was suffering from venereal disease in a severe form, while Majnoo was entirely free from
any trace of it. | cannot myself understand why in the interest of justice the evidence of
the medical gentleman, who was able to depose to such facts as these, was not taken at



the trial in the Sessions Court. It goes to my mind almost conclusively to show that there
was no such thing as an intrigue going on between the prisoner and Majnoo; and if so, as
there is no suggestion made as to the source from which the prisoner could have
contracted her disease the inference is not very far to reach that it had been inflicted upon
her by her husband. Then, I think, when we come so far as this, we find very good reason
for preferring the statement which the prisoner made in Court as to the reasons for her
administering something to her husband in the rice, to the confession which she made
before the Magistrate. The Judge says that: "Before this Court, the prisoner admits mixing
some medicine with her husband"s food, but qualifies her confession, so far as to say,
she gave it him to cure his venereal disease. If she gave him the medicine for such a
purpose, she would not have administered it in a secret way with her husband"s food,
and without his will and permission.” It seems to me that it was rather hard upon the
prisoner to say that she "qualified her confession so far," and so on; when in truth this
was no confession at all, but merely a statement, which a voided the guilt if it was to be
believed. And | do not feel with the same force, as the Sessions Judge seems to have
done, the improbability of the wife, under the circumstances which she mentions,
administering the medicine in secret, that is to say, secretly as regards her husband.
There might, | think, be conceived very many reasons why she should be disposed to
make him try a remedy which she believed in, and which she might know he would not
himself voluntarily take. We do not at this moment know what was the ingredient, the
article actually administered. | suppose that taking the evidence of the two brothers as to
the phenomena exhibited by the sufferer after eating the food, any one might reasonably
come to the conclusion that the man had died in consequence of something which had
acted as an irritant poison to him. But | think it is very unfortunate that, were even the very
first step which is to be taken in the case, is a step of this kind, the Court was not aided
by the evidence of an expert, namely, of the medical man, who seemingly was
accessible, and whose evidence might have been taken. There is, not even any proof on
the record that the reason why no poison was found was that which was given by the
Judge. The whole of that part of the case is left in perfect obscurity as far as the record
indicates, and the consequence no doubt is, as the Judge admits, that the Sessions Court
had to determine this momentous issue of life and death upon about the most meagre
materials that could be well conceived. It appears to me that in this state of things it was
clearly a just coarse to pursue that the Court should give the unfortunate prisoner the
benefit of the uncertainty, and acquit her.

5. The case now comes up to as under the provisions of the Criminal Procedure Code for
confirmation of the capital sentence, and we therefore hare the power of passing that
sentence which we think ought to have been passed by the Sessions Court. It seems to
me that the prisoner ought to have been acquitted, and | think, therefore, that the
sentence and the conviction must be set aside, and the prisoner acquitted.

Ainslie, J.



| concur in acquitting the prisoner. There is no doubt that shortly before the death of Gani,
she administered to him some drug which had the effect of causing his death, but it does
net appear that she administered the drag with any guilty intention or knowledge that
administering the drag was imminently dangerous. If we are to believe the first confession
before the Magistrate, not doubt there was guilty intention; but the second statement
which she made before the Judge, that she administered the drag to cure her husband, is
probably the true one. In saying this, I rely on the report of the medical officer who, as has
been pointed by my learned brother, should have been examined in this case. The
circumstances that he describes are entirely consistent with the second statement made
by the prisoner, and | do not think that the evidence of the brothers as to her confession
immediately after the death of her husband is to be taken as of any weight. It is not
probable that she would administer poison, and then the moment that her intention had
been carried out, and her scheme for freeing herself from the husband and enabling
herself to carry on the intrigue with Majnoo had become successful, that she would
expose the whole matter to the brothers, unless some very cogent means of compulsion
were applied to her. They say nothing about the means employed to induce her
confession, and it is very probable that they have amplified any admission that was made.
As the matter stands | am by no means prepared to accept the statement which was
made before the committing officer in the first instance as sufficient to warrant a
conviction for murder.
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