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Phear, J.

It seems to us that the Judge treated the appeal before him more as if it were a special

appeal than a regular appeal; and because he did not find sufficient on the record to

convince him that the Magistrate was entirely wrong, he therefore affirmed his decision.

But the Judge was in the situation of an Appellate Court in which the matter came before

him on regular appeal; and he ought to have judged as best he could from the materials

put before him on the Magistrate''s written judgment, whether or not, as a matter of fact,

the prisoners had committed the offence of which they had been convicted. On reading

the Sessions Judge''s judgment, it seems pretty clear that he was unable even with the

aid of the Magistrate''s finding to form an independent judgment as to whether the

prisoners had committed the offence or not. That being so, it was I think his duty to have

acquitted them. If the evidence which came before him, whatever its shape, was not

sufficient to reasonably satisfy him that the prisoners had been rightly convicted, he ought

to have acquitted them.

2. There is a passage in his judgment which leads us to suppose that the Sessions Judge 

somewhat misapprehended the effect of the decision of a Division Bench of this Court 

passed upon his previously made reference. He appears to imagine that he was in some 

way bound by that decision of this Court to accept the finding of fact come to by the 

Magistrate. The decision of the Division Bench has been read to us, and Kemp, J., indeed 

pronounced that decision, and I think it quite clear that it was not the intention of the 

Division Bench to fetter the Sessions Judge in any way in regard to his judgment on the 

facts of the case from the evidence such as it was disclosed in the Magistrate''s 

judgment. We think, as I have already said, that so far as we can arrive at the Judge''s 

view, he ought to have acquitted the prisoners instead of dismissing the appeal. We



accordingly direct that they be acquitted and discharged so far as this charge is

concerned. The fine, if paid, must be refunded.
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