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Judgement

Glover, J.

This case is not without difficulty; but after the best consideration I have been able
to give to it, it appears to me that the conviction ought to be allowed to stand. I have
considerable doubt, in the first place, whether the prisoner does not substantially
come under the provisions of Section 191 of the Penal Code, because although his
application to the Small Cause Court, for a rehearing, u/s 21, Act XI of 1865, was not
one which the law requires to be verified, and the prisoner was not, therefore, in the
first instance, bound by any express provision of law to make that verification, still
he did make it, and by so doing "legally bound himself;" and a false statement made
under such circumstances, would, it appears to me, be "false evidence" under that
section, and would bind the person making it.

2. It has been found, as a fact, by the Sessions Judge and Assessors (and the
prisoner has not appealed) that the memorandum in the petition for rehearing
contained a false statement, and that prisoner made it knowing it to be false and
intending it to cause the Judge of the Small Cause Court to form an erroneous
opinion upon the evidence.

3. Mr. Justice Loch thinks that the memorandum filed by Haran Mandal could not
have been used as evidence in the case, and that Section 192, © Penal Code,
therefore, would not apply.

4. It appears to me that, under the circumstances, it might have been so used. It
would have had the same effect as a deposition on oath, and would have been
prima facie evidence of the truth of the statements therein contained. Indeed, if the
Court had chosen to believe it, it would have been legally sufficient evidence by itself
to prove the non-service of summons or any of the "sufficient causes" which had



prevented the petitioner from appearing before the Small Cause Court when his
case was first heard. But even if it were not "evidence" properly so called, it is quite
clear that Haran Mandal "intended" it to appear in evidence, so that in any case the
prisoner has, in my judgment, made himself liable.

5. The prisoner has not appealed, and the proceedings are before us, as a Court of
revision only. For the reasons above given, I do not think any interference
necessary.

Loch, J.

6. The prisoner has clearly made a false statement which he has verified, though not
required to do so by law. He has, as described in Section 192 of the Penal Code,
made a document containing a false statement, and the document was intended to
appear in a judicial proceeding that it might cause the Judge of the Small Cause
Court to entertain an erroneous opinion touching a point material to the result of
such proceeding. But all this does not quite make up the offence defined in Section
192 of the Penal Code. That offence requires that the document containing the false
statement should be made with the intention that it may appear in evidence in a
judicial proceeding. A plaint or written statement filed in a suit cannot properly be
called evidence, though any statements contained therein may be used as evidence
against the party making them; but till the Code of Procedure required the plaint
and written statements to be verified, the person filing them could not be punished
criminally for any falsehoods they might contain. Section 24 of Act VIII of 1859
declares that if a plaint, written statement, or declaration in writing required by that
Act to be verified, shall contain any averment which the party making the
verification knows or believes to be false, &c., such person shall be liable to the
punishment provided for the offence of giving or fabricating false evidence.

7. It appears to me that this is a case which does not come under the provisions of
Section 192 of the Penal Code, and that the prisoner has not committed the offence
specified in that section, unless it can be said that the false statement which he
made was intended to be used in evidence in the case. It was made with the
intention of getting the case reheard, but not to be used in evidence in the suit. It
was intended to mislead the person who had to form an opinion upon the evidence
in that suit; but it was not offered as evidence as regards the question at issue in
that suit.

8. If the case does not come up to the offence defined in Section 192 of the Penal
Code, has an offence been committed u/s 24, Act VIII of 1859, which will render the
prisoner liable to punishment, as if he had committed the offence described in
Section 192 of the Penal Code? The prisoner put in an application before the Judge
of the Small Cause Court, praying for a rehearing of his case, alleging that he was
not aware that a suit had been instituted, or a decree given against him, though he
had given a vakalatnama to a pleader of the Court to defend the suit. By Section 47,



Act XI of 1865, the provisions of the CPC were, as far as applicable, extended to all
suits and proceedings in the Small Cause Courts; and consequently all plaints and
written statements for suits tried in the Small Cause Court, are required to be
verified, and if any plaint or written statement contain an averment which the party
making the verification knows or believes to be false, such party would, under the
provisions of Section 24, Act VIII of 1859, be liable to the punishment prescribed for
giving or fabricating false evidence.

9. The offence, however, is only committed when the written statement, of whatever
kind it be, is required by the Act to be verified. Now applications for a re-hearing
made u/s 119, Act VIII of 1859, are not required by the Act to be verified; and
consequently applications of a similar nature presented to the Judge of the Small
Cause Court do not require verification. If, therefore, a party has made a verification,
when it is not required by law, he cannot be said to have committed the offence
defined in Section 24 of the Civil Procedure Code. That the prisoner has committed
gross perjury, I have no doubt of, but it does not appear that he can be legally
convicted under the provisions of the Penal Code, and must be released.

Phear, .

10. The record of this case is not before me, and I take the facts solely from the
abstract statement of the Officiating Judge. From this I gather that the alleged false
document, which is the foundation of the charge against the prisoners, is a
memorandum of the grounds upon which they, the prisoners, made an application
to the Small Cause Court, for a new trial of a certain suit. At the foot of this
memorandum was a so-called verification signed by the prisoners. In the absence of
the original or any copy, I suppose this was merely a clause declaring that the
statements of fact in the memorandum were true to the best of the signers"
knowledge and belief.

11. A declaration of this kind, unless special significance or importance be attached
to it by the legislature, merely pledges the declarant"s word to the truth of the
statements which precede it, and a simple signature, without the express words of
the declaration, would have the same effect. Whoever signs any document, thereby
impliedly says and means to convey that he believes the statements therein made to
be true, no other meaning can be given to the act of signing. Therefore, in my
judgment, except in cases where the legislature has otherwise provided, falsehood
in respect of statement made in a signed document, is of the same character and is
in precisely the same predicament as regards any penal consequences to the signer,
whether the document contains a clause of verification or not. If the signer would
not be "bound by express provision of law" in the one case to state the truth within
the provisions of Section 191 of the Penal Code, neither would he be so in the other.

12. But it is conceded that a memorandum of grounds urged in support of an
application for a new trial in the Small Cause Court, is not a document lying under



any special legislative sanction. The legislature has not directed it to be verified in
any manner, or declared that the statements of fact made in it, whether verified or
not, are made under any express provision of law that the truth should be stated. It
is also clear that the memorandum is not a deposition made upon oath. Nor is it a
declaration which the prisoners were bound by law to make. I conclude then, that
the prisoners by causing the memorandum containing false statements signed by
them, to be presented in Court, did not make a false statement under any of the
three sets of circumstances mentioned in Section 191 of the Penal Code; and
consequently are not liable to the penal consequences which rest thereon.

13. It remains only to consider whether the prisoners in signing the memorandum
made a document containing a false statement, intending that such false statement
should appear in evidence in a judicial proceeding, and that such false statement so
appearing in evidence should cause the person who in such proceeding is to form
an opinion on the evidence to entertain an erroneous opinion touching any point
material to the result of such proceeding, within the terms of Section 192 of the
Penal Code. And as to this, I think it clear, that the act of the prisoner does not fall
within these words. The memorandum of the grounds on which a new trial was
sought, was in no sense evidence, and the Court of Small Causes would, in my
opinion, have erred, if it had formed any judicial opinion upon it, excepting an
opinion as to the sufficiency of the grounds, assuming them to be true in fact, as
affording reasons for granting a new trial. So far as the memorandum contained a
statement of fact, it operated not as evidence, but merely as a statement of that
which the applicant was prepared to prove by evidence. I must assume that the
prisoners put in this memorandum for its normal purpose, therefore it seems to me
that although the memorandum contained the false statements made by the
prisoners, they did not, by so putting the memorandum before the Court, offend
against Section 192.

14. On the whole, I think that the facts disclosed by the abstract statement of the
Officiating Judge do not justify the conviction of the prisoners which the Court has
made. Consequently, I would send for the record, and if on production thereof, it
appears that the abstract statement of the Officiating Judge is borne out, I would
quash the conviction as having been illegally made without evidence, and order the
discharge of the prisoners.




Fabricating false evidence.

Sec. 192:--Whoever causes any
circumstance to exist, or makes any
false entry in any book or record, or
makes any document containing a
false statement intending that such
circumstance, false entry, or false
statement may appear in evidence in
a judicial proceeding, or in a
proceeding taken, by law before a
public servant as such, or before an
arbitrator, and that such
circumstance, false entry, or false
statement, so appearing in evidence,
may cause any person who in such
proceeding is to form an opinion
upon the evidence to entertain an
erroneous opinion touching any
point material to the result of such
proceeding, is said " to fabricate

Illustration.
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(@) A. puts jewels into a box belonging to Z., with the intention that they may be
found in that box, and that this circumstance may cause Z. to be convicted of theft.

A. has fabricated false evidence.

(b) A. makes a false entry in his shop book for the purpose of using it as
corroborative evidence in a Court of Justice. A. has fabricated false evidence.

(c) A., with the intention of causing Z, to be convicted of a criminal conspiracy, writes
a letter in imitation of Z"s handwriting, purporting to be addressed to an accomplice
in such criminal conspiracy, and puts the letter in a place which he knows that the
officers of the police are likely to search. A. has fabricated false evidence.
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