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Judgement

Loch, J.

In this case I see no reason why the usual course should be departed from, which
requires the plaintiff to prove his case. The lower appellate Court has found that the
plaintiffs have failed to do so, and it is contended before us in special appeal that as
the defendants held the tenure (part of which is now in dispute) up to the year 1866,
he being best acquainted with the circumstances of the case, should have the onus
thrown upon him of proving what was the extent of that tenure. In support of this
ground a judgment of a Division Bench of this Court, in the case of Ram Cumar Roy
v. Beejoy Gobind Bural 7 W.R. 535 has been quoted. But we think it is not applicable
to the facts of the case. In that case the dispute was between the zamindar and
tenant; the tenant-defendant held lands of considerable extent under the zamindar,
but objected that one of the two plots occupied by him had been held under a
different title. The Court held that under such circumstances it was for the
defendant to prove a matter which was peculiarly within his knowledge. In the
present case the defendant, as regards the plaintiff, is not a tenant; he has been
charged as a trespasser and wrong-doer, and therefore the case quoted does not
apply. A second case, Nobokishen Mookerjee v. Promothonath Ghose 5 W.R. 148,
has been quoted. That also we think has no bearing on the present case. That was a
suit brought by a party claiming to be a lakhiraj holder, and it was held that "the
peculiar circumstances of the case seem to take it out of the general rule, and to
require that, when the plaintiff has from his former circumstances special facility for
showing the exact position of the village during his tenure of it, it is for him to show
first the proof for his contention, and on his having done this, it then remains for the
defendant to substantiate the plea raised by him." This case also is one which



cannot be applied to the case before us, there being no peculiar circumstances in
this case.

2. A second objection taken to the judgment of the lower appellate Court is, that the
plaintiffs" right being admitted by the superior landlord, and the defendants having
failed to prove their allegation, the lower appellate Court should not have interfered
with the finding of the first Court; and a case Memrakhan Roy v. Ram Dhyan Misser
8 W.R. 324, was quoted to show that where the landlord had acknowledged the title
of the claimant, the Court held that the onus was thrown upon the defendant to
prove his title to the land. That case however is entirely different from the present
one. For there both parties claimed the same lands from the same zamindar, and
the zamindar having acknowledged the plaintiffs" case and denied the case
propounded by the defendant, the Court under those circumstances very properly
decided that it was for the defendant to prove his case.

3. We think therefore that there are no grounds for interfering with the judgment of
the lower appellate Court, and accordingly dismiss this appeal without costs, the
opposite party not appearing in the case.

Markby, J.

4. 1 am of the same opinion. The facts of the case have not been very fully stated
but, as I understand them, they appear to be shortly these; that the plaintiffs claim
to recover possession of land from the defendants; the defendants admit that the
tenure of certain lands which they formerly held has passed to the plaintiffs, but
they deny that the particular lands in dispute were included in the tenure; they say
they held these by another title, and that they did not therefore pass to the
plaintiffs. The plaintiffs say that under these circumstances, they are entitled to a
decree, unless the defendants can establish their allegation that these lands did not
pass with the others.

5. The cases that have been quoted from the Weekly Reporter do not, as I
understand them, lay down any general rule upon this subject. It appears to me that
all the judgments are expressly confined to the peculiar circumstances of the cases
under consideration. The Judges held that under the special circumstances of those
cases it lay upon the defendants to substantiate the allegations made by them. But I
conceive that no such special circumstances have been shown in this case. It is not
shown that the lands which the plaintiffs now claim to take from the defendants
were ever held by the defendants as part of that tenure which passed to the
plaintiffs; it is not shown-that they were contiguous to any part of the lands which
were the undisputed lands of the tenure, and there is no sort of reason why the
defendants should not hold these lands now claimed which comprise their
homestead, by a title wholly distinct from the tenure which was purchased by the
plaintiffs.



6. But the case has been put upon another ground. It is contended that the
defendants must know exactly what lands were comprised within their tenure and
had passed to the plaintiffs; and this being peculiarly within their knowledge, the
onus should be thrown upon them to prove whether the disputed lands were in
their possession as portion of this tenure.

7. In support of this contention the vakeel for the appellants refers us to a passage
in Taylor on Evidence, section 347, and I must admit that the principle there laid
down, and which, when I heard it read, took me a good deal by surprise, does go
pretty nearly to the extent, if not to the whole extent here contended for. But on
referring to it I find that all the cases there quoted, except one of which I have not
access to the full report, do not bear out the proposition laid down by Mr. Taylor. In
all the cases except that one the plaintiff charges some wrongful acts done, and
having established that the defendant had done some act which prima facie was
wrongful, he then according to a well-known principle calls upon the defendant to
show that the wrongful act was excused.

8. But on referring to another work on the same subject, best on Evidence, section
276, I find that the principle of law which Mr. Taylor has laid down is discussed at
great length, and very great doubt is thrown upon it by that learned author. I think
he might have gone further than express a doubt, for I find that in a case which he
quotes it has been expressly repudiated. That was a case, where the plaintiff alleged
that the defendant had hired a house from him, and had bound himself to keep the
house insured from fire in some insurance office in or near London, and alleged
forfeiture by breach of the said covenant. The plaintiff proved the contract, but
produced no evidence of the omission to insure; but he relied upon the same
supposed rule of law that has been relied upon in this case. Lord Denman, CJ., in
delivering the judgment, distinctly repudiated any such doctrine. He says that "the
proof may be difficult where the matter is peculiarly within the knowledge of the
defendants; but that does not vary the rule of law." Doe d. Bridger v. Whitehead 8 A.
and E. 571. It therefore seems to me that the principle laid down by Mr. Taylor is not
a principle of law as it is administered in England, nor do I think that it is a correct
principle here. I think that before the plaintiffs could turn the defendant out of
possession, they were bound to show not only that some land passed to themselves
from the defendants, but also some facts which would lead to the inference that this
very land had so passed, and not having done so, I think there was no case for the
defendants to answer. Under these circumstances I agree that the appeal must be
dismissed, but without costs, the respondents not appearing in the case.
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