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Judgement

M.C. Chagla, CJJ.

This is a more extreme case than the one we were considering in the previous Full
Bench case, where an attempt is made by the tenant to avail himself of the proviso
of Section 43C of the Tenancy Act. The few facts here are that the landlord
terminated the tenancy on the 18th December 1953 and filed a suit in the Civil Court
for ejectment on the 18th August, 1954. A decree was passed on the 22nd April 1955
by which the landlord was given possession. The landlord executed the decree and a
warrant for possession was issued in his favour on the 23rd April 1955, and on the
very next day he obtained possession. Then, after the amendment came into force,
the tenant applied to the Prant Officer u/s 84 of the Tenancy Act claiming possession
from the landlord on the ground that he was a trespasser. That application was
rejected by the Prant Officer. There was a revision application to the Revenue
Tribunal. The Tribunal concurred with the decision of the Prant Officers; and the
tenant has now come in revision.



2. Now, what the tenant is seeking to do is to set aside, decree passed by a
competent Court. When the decree was passed on the 22nd April 1955, that decree
was in conformity with the law. The legal fiction introduced by the proviso was not
available to the tenant and inasmuch as the Tenancy Act did not apply to him the
landlord was entitled to the decree. Not only the decree has become final inasmuch
as no appeal or revision has been preferred against it, but the decree has been
executed and possession has been taken by the landlord under that decree. The
legal fiction at the highest can be availed of by the tenant in pending proceedings.
The tenant can ask a Court either of first instance or of appeal or even of revision to
pass a decree in conformity with the law which obtains at present. But the legal
fiction does not permit the tenant to tell us that although the Courts passed
judgment in accordance with the law, although that judgment has been executed, in
view of the legal fiction introduced thereafter he is claiming certain rights which
rights he did not have at the date when the litigation finally ended. In our opinion,
no Court has ever taken the view unless the Legislature expressly provides that a
particular legal fiction should affect not only pending litigation but decrees passed
by a competent Court, retrospective effect of any legislation can be such as to affect
or prejudice decrees passed by competent Courts.

3. The result is that the application must fail and is dismissed. No order as to costs.

4. Application dismissed.
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